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Relevant Docket Entries 

Civil Docket 70 Civ. 1246 


datę proceedings 

Mar. 27-70 Filed complaint, issued summons. 

Apr. 9-70 Filed Notice to take Deposition upon orał 
examination. 

Jul. 17-70 Filed Answer of Kraftco Corp. to complaint. 

Dec. 16-70 Filed Affidavits in opposition and counter- 
statement under Gen. Rule 9(g). 

Dec. 16-70 Filed Depositions taken by defendant Kraftco 
Corp. of Jack M. Elkin, Thomas W. Fitz- 
gerald and Irving McDougall, all officers 
or employees of Martin E. Segal Co. 

Feb. 26-71 Filed affidavit of Peter Clark (for plaintiffs) 
in response to certain questions raised by 
Court. 

Feb. 26-71 Filed affidavit of Lawrence McGinley (for 
plaintiff Union Local 680) in support of 
plaintiffs’ motion for summary judgment. 

Feb. 26-71 Filed plaintiffs’ affidavit and notice of motion 
for summary judgment. 

Feb. 26-71 Filed Opinion # 37435—Summary judg¬ 
ment is denied. The appraisal determina- 
tion is vacated and remanded—Settle order 
accordingly—Tyler, J. m/n 
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Relevant Docket Entries 

DATĘ PROCEEDINGS 

Mar. 25-71 Filed order that plaintiffs motion for sum- 
mary judgment is denied, the determina- 
tion of the Segal Co. with respect to the 
impact upon the Pension Fund of the 
Breyer-Newark closing be and hereby is 
vacated. Ordered that the issue be re- 
manded to the Segal Co. to make the 
actuarial determination contemplated by 
Breyer Agreement, such determination to 
be madę under the following terms and 
conditions: Tyler, J. 

Apr. 22-71 Filed plaintiffs’ notice of appeal to USCA 
from order of 3-25-71—Mailed copies to 
Sullivan & Cromwell; Schacter & Wise- 
man; Solomon & Rosenbaum. 

Feb. 3-72 Filed true copy from the USCA; Ordered that 
motion dated 7-9-71 to dismiss the appeal 
from the U./S District Court for lack of 
jurisdiction be and it is granted. Clerk. 
Mailed Notice. (Opinion attached.) 

Dec. 5-73 Before Lumbard, C.J., Non-Jury Trial begun. 

Dec. 6-73 Trial Cont’s and Concluded, Decision Re- 
served. 


Feb. 20-74 Opinion # 40377: The plaintiffs are entitled 
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Relevant Docket Entries 

DATĘ PROCEEDINGS 

Pension Fund; Etc. Judgment for the 
plaintiffs shall be entered. Lumbard, C.J. 
urailed notice) 

Feb. 22-74 Filed J;idgment: #74,197: That plaintiffs 
Peter F. Clark, et al. have judgment 
against aefendant Kraftco Corp. in the 
amount of $576,700.00, with pre-judgment 
interest at 7 1 /\% per annum from 11/2/68 
through 2/15/69; at 7per annum 
from 2/16/69 through 8/31/72; and at 
6% per annum from 9/1/72 to datę of 
judgment, without costs nor attorney’s fees 
for either party. Lumbard, C.J., (M/N) 

Mar. 28-74 Filed defendanfs motion Tmade Mar. 4] for 
Amended Judgment or for New Trial. 

Mar. 28-74 Filed Memo Endorsed; Denying Motion for 
Amended Judgment or for New Trial. So 
Ordered, Lumbard, C.J., Signed 3/28/74 
entered 3/29/74 

Apr. 15-74 Filed notice of appeal by defendant Kraftco 
Corp. from order and opinion of U.S.D.C. 
dated Feb. 19-74, the judgment entered 
Feb. 22-74, and the order dated: Mar. 28- 
74. m/n. 

Apr. 26-74 Filed plaintiffs Notice of Appeal to U.S.C. 

of Appeals from Opinion and Order of 
2/19/74 and Judgment of Feb. 22, 1974. 
(M./N.) 
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Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 

-4- 

[Same Title] 

-+- 

The plaintiffs by Cohen and Weiss, their attorneys, com- 
plaining of the defendants allege: 

1. Jurisdiction of this Court arises out of and is based 
upon Section 301 of the Labor-Management Relations Act, 
1947, as amended, 29 U.S.C. 185, and also arises out of and 
is based upon 28 U.S.C. J 337. 

2. Plaintiff, Peter F. Clark, is President of Ice Cream 
Drivers and Employees Union Local 757, which is an un- 
incorporated association and is a labor organization within 
the meaning of Section 301 of the Labor-Management Rela¬ 
tions Act of 1947 as amended. The regular Office and place 
of business of plaintiff Ice Cream Drivers and Employees 
Union Local 757 is located at 265 West 14th Street, in the 
City, County and State of New York. 

3. Plaintiff, Lawrence W. McGinley, is President of 
Milk Drivers and Dairy Employees Union Local 680, which 
is an unincorporated association and labor organization 
within the meaning of Section 301 of the Labor-Manage¬ 
ment Relations Act of 1947 as amended. The regular office 
and place of business of plaintiff Milk Drivers and Dairy 
Employees Union Local 680 is located at 535 High Street, 
in the City of Newark, State of New Jersey. 
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4. The aforesaid labor organizations will be hereinafter 
referred to as the Unions. 

5. Ice Cream Industry-Drivers and Ice Cream Em- 
ployees Unions Pension Fund is a pension trust fund estab- 
lished pursuant to and in accordance with the reąuire- 
ments of Section 302 of the Labor-Management Relations 
Act of 1947 as amended, 29 U.S.C. 186, by the Unions and 
Kraftco and other employers of members of the Unions, 
and will be hereinafter referred to as the Pension Fund. 
The regular offiee and place of business of the Pension Fund 
is located at 250 West 57th Street, City, County and State 
of New York. 

6. A copy of the Trust Agreement governing the Pen¬ 
sion Fund is annexed hereto marked Exhibit A. 

7. Plaintiffs, Peter F. Clark, Emanuel Parish, Anthony 
Carlino, Lawrence W. McGinley, Anthony Iorio and Ed¬ 
ward Hutnik constitute all of the Trustees of the Pension 
Fund who are the employee representatives duły designated 
in accordance with the Trust Agreement. 

8. Defendants, Herbert B. Armel, Emer C. Flounders, 
Harvey J. Frem, Andrew F. Gruninger, Jr., Austin Puvo- 
gel, Louis Schachter and H. Schuyler Todd, constitute all 
of the Trustees of the Pension Fund who are the employer 
representatives duły designated in accordance with the 
Trust Agreem* -»t 

9. Defendant, Kraftco Corporation, is an employer en- 
gaged in an industry affecting commerce within the mean- 
ingof Section 301 of the Labor-Management Relations Act, 
1947, as amended, 29 U.S.C. 185, and is an employer of 
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employees represented by the Unions, and is a party to the 
Trust Agreement and is obligated to make contributions 
to the Pension Fund in accordance with the reąuirements 
of the Trust Agreement and in accordance with the written 
collective bargaining agreements duły entered into be- 
tween the said defendant and the Unions. 

10. The employees of Kraftco covered by the aforesaid 
agreements are covered by the Pension Fund and have 
rights and claims thereunder. 

11. Kraftco Corporation prior to April 17, 1969, was 
known as National Dairy Products Corporation. Ali refer- 
ences to Kraftco Corporation herein will also include Na¬ 
tional Dairy Products Corporation and Sealtest Foods Di- 
vision, formerly a trade division of National Dairy 
Products Corporation and presently a trade division of 
Kraftco Corporation. The said defendant will be herein- 
after referred to as Kraftco. 

12. Kraftco has an office and regular place of business 
at 260 Madison Avenue, in the City, County and State of 
New York. 

13. Kraftco is a foreign Corporation organized and 
existing under and pursuant to the laws of the State of 
Delaware. 

14. Copies of the contracts in effect between the Unions 
and Kraftco from May 1, 1965 until April 30, 1968, are 
annexed hereto as Exhibits B (Local 757) and C (Local 
680). 

15. Copies of the contracts in effect between the Unions 
and Kraftco from May 1, 1968, until April 30, 1971, are 
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annexed hereto as Exhibits D (Local 757) and E (Local 
680). 

16. On or about April 25, 1968, a separate and distinct 
contract was entered into between the Unions and Kraftco 
pertaining to the closing of the ice cream factory operated 
by Kraftco at Newark, New Jersey, known as the Breyer 
plant. A copy of the said contract is annexed hereto as 
Exhibit F. The said contract will be hereinafter referred 
to as the Breyer Plant Contract. 

17. The Breyer Plant Contract provided, inter alia, that 
Kraftco pay to the Pension Fund the sums determined by 
the consultants to the Pension Fund to be the extent to 
which the Pension Fund had been adversely affected as a 
result of the discontinuance of operations by Kraftco at its 
Breyer Plant at Newark. The said contract further pro- 
vided that the decision of the consultants be finał and bind- 
ing on the parties. 

18. In accordance with the terms and conditions of the 
Breyer Plant Contract, Martin E. Segal & Co. Inc., the 
pension consultants of the Pension Fund, madę a deter- 
mination, on or about October 21, 1969, to the effect that 
the Pension Fund had been adversely affected as the result 
of the discontinuance of operations by Kraftco at the Breyer 
plant and that a deficit of $978,100.00 had been incurred 
by the Pension Fund as a result of the closing of the Breyer 
plant. 

19. Upon the making of the aforesaid determination by 
the consultants to the Pension Fund, the plaintiffs duły 
demanded of the defendant, Kraftco, that the said sum of 
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$978,100.00 be paid by Kraftco to the Pension Fund, but 
Kraftco has failed and refused to make such payment. 

20. Plaintiffs herein sue on behalf of the Pension Fund 
as well as on behalf of the Unions by reason of the fact that 
the Pension Fund is the third party beneficiary of the 
Breyer Plant Contract insofar as the aforesaid obligation 
to pay the said sum of $978,100.00 is concerned. 

21. Plaintiffs duły reąuested the defendants other than 
Kraftco to join in this action as Trustees of the Pension 
Fund, but the said defendants have failed and refused to 
become parties plaintiffs herein, and have refused to join 
with the plaintiffs in authorizing the Pension Fund to bring 
this action. 

22. Because of the failure and refusal of the said de¬ 
fendants to become plaintiffs in this action, and because 
the aforesaid sum of $978,100.00 due from defendant 
Kraftco to the Pension Fund is a valuable asset of the Pen¬ 
sion Fund, which should not be wasted but which should 
be recovered by the Pension Fund without delay, the plain¬ 
tiffs have joined the defendants other than Kraftco as 
parties defendants herein. 

Wherefore, the plaintiffs demand judgment 

(a) That the defendant Kraftco Corporation pay to 
the plaintiffs as Trustees of Ice Cream Industry- 
Drivers and Ice Cream Employees Unions Pen¬ 
sion Fund the sum of $978,100.00, together with 
interest thereon from the 21st day of October, 
1969, and together with the reasonable attor- 
neys’ fees incurred in the prosecution of this 
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action, and together with the costs and disburse- 
ments of this action. 

(b) Granting to the plaintiffs such other, further and 
different relief as may be just and proper. 

Cohen and Weiss 

By Samuel J. Cohen 

(A Member of the Firm) 

Attorneys for Plaintiffs 
Office and P. O. Address 
605 Third Avenue 
New York, N. Y. 10016 
MU 2-6077 


Dated: New York, N.Y. 
March 25, 1970. 
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Answer of Defendant Kraftco Corporation 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 H.R.T. 

- + - 

[Same Title] 

- + - 

Defendant Kraftco Corporation, by its attorneys, Sulli- 
van & Cromwell, for its Answer to the Complaint: 

First Defense 

1. Admits that plaintiffs purport to invoke the juris- 
diction of this Court under the statutory provisions cited 
in paragraph 1, but denies the other averments of para- 
graph 1. 

2. Admits the averments of the first sentence of para¬ 
graph 2 and, answering the averments of the second sen¬ 
tence thereof, admits that Ice Cream Drivers and Em- 
ployees Local 757 (“Local 757”) has an Office and place of 
business at 265 West 14th Street in the City, County and 
State of New York, but denies knowledge or information 
sufficient to form a belief as to the truth of the other aver- 
ments of said second sentence. 

3. Admits the averments of the first sentence of para¬ 
graph 3 and, answering the averments of the second sen¬ 
tence thereof, admits t'iat Milk Drivers and Dairy Em- 
ployees Union Local 680 (“Local 680”) has an office and 
place of business at 535 High Street in the City of Newark, 
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State of New Jersey, but denies knowledge or information 
sufficient to form a belief as to the truth of the other aver- 
ments of said second sentence. 

4. Paragraph 4 contains no factual averments and 
therefore no response is reąuired. 

5. Admits that the Ice Cream Industry—Drivers and 
Ice Cream Employees Unions Pension Trust Fund (“the 
Pension Fund”) was established pursuant to Article III 
of a written agreement and declaration of trust, dated 
April 1, 1952 (“the Trust Agreement”), between Local 
757 and Local 680 (“the Unions”) and employers of mem- 
bers of the Unions, including defendant Kraftco Corpora¬ 
tion, that the terms of the Trust Agreement and the Pen¬ 
sion Fund comply with the provisions of Section 302 of the 
Labor Management Relations Act, 1947, as amended (29 
U.S.C. § 186, et seq.), and that the regular office and place 
of business of the Pension Fund is located at 250 West 57th 
Street, City, County and State of New York, but denies the 
other averments of paragraph 5. 

6. Admits that Exhibit A to the Ccmnlaint is a copy of 
the Trust Agreement referred to in paragraph 6 hereof, as 
amended to January 21, 1970, but denies the other aver- 
ments of paragraph 6. 

7. Admits that Peter F. Clark, Emanuel Parish, An- 
thony Carlino, Lawrence W. McGinley, Anthony Iorio and 
Edward Hutnik constitute all of the Trustees of the Pension 
Fund duły designated by the Unions in accordance with the 
Trust Agreement, but denies the other averments in para¬ 
graph 7 and specifically avers that said Trustees lack ca- 
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pacity to sue on behalf of all of the Trustees of the Pension 
Fund, or on behalf of the Pension Fund. 

8. Admits that defendants Herbert B. Armel, Emer 
C. Flounders, Harvey J. Frem, Andrew F. Griminger, Jr., 
Austin Puvogel, Louis Schachter and H. Schuyler Todd, 
constitute all of the Trustees of the Pension Trust Fund 
who are the Employer Trustees duły designated in accord- 
ance with the Trust Agreement but denies the other aver- 
ments of paragraph 8. 

9. Admits and avers defendant Kraftco Corporation is 
an employer engaged in industry affecting commerce with- 
in the meaning of Section 301 of the Labor Management 
Relations Act, 1947, as amended (29 U.S.C. 185), that it 
is an employer of employees represented by the Unions, 
that it is a party to the Trust Agreement, that it and other 
such employers who are parties to the Trust Agreement are 
and have been obligated to make contributions to the Pen¬ 
sion Fund in accordance with the terms of separate written 
collective bargaining agreements in effect from time to 
time between them and the Unions, and that the Trustees 
of the Pension Fund receive such employer contributions 
pursuant to the terms of the Trust Agreement, but denies 
the other averments of paragraph 9. 

10. Answering paragraph 10, repeats the admissions 
and averments of paragraphs 5, 6 and 9 hereof with respect 
to the Trust Agreement and collective bargaining agree¬ 
ments and refers to the provisions thereof, but except as so 
admitted denies the averments of paragraph 10. 

11. Admits and avers that on and prior to April 18, 
1969, the corporate defendant, Kraftco Corporation, was 





Answer of Defendant Kraftco Corporation 

known as National Dairy Products Corporation, that Seal- 
test Foods Division has been and is a trade division of said 
defendant and that all references to defendant Kraftco 
Corporation in the Complaint and in this Answer are under- 
stood to include said Division. 

12. Admits the averments of paragraph 12. 

13. Admits the averments of paragrapn 13. 

14. Admits the averments of paragraph 14. 

15. Admits the averments of paragraph 15. 

16. Admits and avers that on April 25, 1968, defend¬ 
ant Kraftco Corporation and the Unions entered into or 
attempted to enter into an agreement pertaining to the 
closing of defendant Kraftco Corporation’s Breyer Ice 
Cream plant in Newark, New Jersey (“the Breyer Agree¬ 
ment”), that the Breyer Agreement was collateral to the 
collective bargaining agreements between defendant Kraft¬ 
co Corporation and the Unions which were the subject of 
contemporaneous negotiations, that Exhibits D and E to 
the Complaint were executed as a result of such negotiations 
and that Exhibit F to the Complaint was intended to be a 
memorandum of the Breyer Agreement, but denies the 
other averments of paragraph 16. 

17. Denies the averments of paragraph 17 and refers 
to Exhibit F to the Complaint for the text and context 
thereof. 

18. Denies the averments of paragraph 18, except ad¬ 
mits that on and prior to Octobei 21, 1969 Martin E. Segal 
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Company, consultants to the Pension Fund, purported to 
determine that the Fund had incurred a deficit of $978,- 
100.00 as a result of the closing of the Breyer plant, but 
specifically denies that such purported determination con- 
stitutes the actuarial study reąuired by the Breyer Agree- 
ment. 

19. Admits that on or about December 21, 1969, the 
attorneys for plaintiffs demanded that defendant Kraftco 
Corporation pay $978,100 to the Pension Fund and that 
defendant Kraftco Corporation has refused to make such 
payment, but denies the other averments of paragraph 19. 

20. Answering paragraph 20, repeats the averments 
with respect to capacity of paragraph 7 hereof, admits that 
plaintiff Peter F. Clark sues in a representative capacity 
on behalf of Local 757 and that plaintiff Lawrence W. Mc- 
Ginley sues in a representative capacity on behalf of Local 
680, but denies the other averments of paragraph 20. 

21. Denies knowledge or information sufficient to form 
a belief as to the truth of the averments of pararaph 21. 

22. Denies the averments of paragraph 22. 

Second Defense 

23. Defendant Kraftco Corporation and the Unions at- 
tempted by the Breyer Agreement and Exhibit F to the 
Complaint to express an intention that a particular actu¬ 
arial study of the Pension Fund be madę. 

24. The Breyer Agreement and Exhibit F to the Com¬ 
plaint did not define the facts and assumptions on the 
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basis of which the study would be madę with sufficient 
clarity to enable an actuary to determine what particular 
actuarial study was intended. 

25. The plaintiffs do not have a claim against defend¬ 
ant Kraftco Corporation upon which relief can be granted 
based on the Breyer Agreement. 

Wherefore defendant Kraftco Corporation demands 
judgment dismissing the Complaint, together with costs 
and disbursements of this action and such other or further 
relief as to the Court may seem just and equitable. 

July 1, 1970 


Sullivan & Cromwell 

By Michael A. Cooper 

(A Member of the Firm) 

Attorneys for Defendant 
Kraftco Corporation 
48 Wall Street, 

New York, N.Y. 10005. 
Telephone HAnover 2-8100 
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Deposition of Martin E. Segal Company 

UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civ. 1246 

-+- 

[Same Title] 


Deposition of Martin E. Segal Company by, a witness, 
taken by defendant Kraftco Corporation, pursuant to sub- 
poena dated April 9, 1970, at the offices of Messrs. Sullivan 
& Cromwell, 48 Wall Street, New York, N. Y. 10005, . . . 

[2] Appearances: 

Messrs. Cohen & Weiss, 

Attomeys for plaintiffs, 

605 Third Avenue, 

New York, N.Y. 10016, 

By: Samuel J. Cohen, Esq., 

Of Counsel. 

Messrs. Sullivan & Cromwell, 

Attorneys for defendant Kraftco Corporation, 

48 Wall Street, 

New York, N.Y. 10005, 

By: John F. Cannon, Esq., 

Of Counsel. 

Messrs. Simpson, Thacher & Bartlett, 

Attorneys for witness, 

One Battery Park Plaża, 

New York, N.Y., 

By: Roy L. Reardon, Esq., 

Of Counsel. 
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Also Present : 

Michael J. Ryan, Jr., Esq. 

George Scott Romney 

• • * 

Jack M. Elkin, being first duły sworn by the Notary 
Public (William Blitz;, testified as follows: 

Examination by Mr. Cannon : 

Q. Would you state your name for the record, please? 
A. Jack M. Elkin. 

Q. Your address? A. Business? 730 Fifth Avenue, 
Martin E. Segal Company. 

Q. You are an employee of Martin E. Segal Company? 
A. I am an employee. 

Q. Are you an officer? A. Officer. 

Q. Whafsyour official position? A. Senior Vice-President 
and Chief Actuary. 

14 J Q. What is your educational background? A. I have 
a bachelor’s degree with a major in mathematics from the 
City College of New York. 

I have a master of arts degree in mathematics from 
Columbia University 


17] Q. As senior vice-president and chief actuary of 
Martin E. Segal Company, would you describe your duties, 
])lease? A. My duties are to supervise the actuarial cal- 
culations *hat are necessary to carry out the assignments 
given to us hy our clients. 

We perform valuations of pension funds. We do special 
calculations as reąuired to determine the costs of amend- 
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ments to pension plans, changes in methods of funding pen- 
sion plans, the affect on a pension plan of a new employer 
coming under its coverage or an employer leaving its cover- 
age and related matters along those lines. 

Q. So you supervise actuarial calculations. Do you also 
determine what actuarial calculations are to be madę in 
pursuance of these assignments? A. Yes, it would fali with- 
in my province to decide whether a calculation of a certain 
type would produce the answer to the particular problem. 

I would review with my subordinates the actuarial as- 
sumptions madę, the generał mathematical procedures, 
whether a certain approximation would be suitable for the 
result required, whether a certain morę refined calculation 
would be necessary, the timeliness [8] within which the 
calculation would be performed and so on. 

Q. The—A. The timeliness within which a calculation 
would be performed. These are things which I would dis- 
cuss with my subordinates until I am satisfied in my mind 
they are going ahead correctly and adequately for the job 
at hand. 

Q. With respect, Mr. Elkin, to the ice cream industry— 
drivers and ice cream industry employees union pension 
fund, what has been your connection with this fund over 
say the past five years? 

For purposes of clarity, when we discuss hereafter the 
pension fund, we will be referring to this fund. A. This is 
one of some 400 pension funds for which we perform actu¬ 
arial valuations from time to time, usually annually. 

Q. Is it true that over the period of the last five years 
you have been the person at Martin E. Segal primarily, 
ultimately responsible? A. Ultimately, yes. I am the one that 
signs the actuarial certifications which attest to the actu¬ 
arial status of the pension fund. 
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[9] And I am responsible for the actuarial approach 
that’s taken to the determination of the fund’s liabilities and 
actuarial status and ultimately the certification to the 
Treasury that the plan continues to ąualify and meets its 
obligations according to a certain Schedule. 

Q. With respect to this particular pension fund then over 
the period of the last five years, all of the advice and judg- 
ments madę by Martin E. Segal—A. Came ultimately from 
me. 

Q. Let me finish the question. The transcript will look 
better if the question is finished. A. All right. 

Q. That all of these judgments and determinations were 
ultimately madę by you in the sense that you were ulti¬ 
mately responsible for them? A. That would be correct. 

Q. Is this also true of the study which is the subject 
matter of the complaint in this case? A. That is true. 

• « » « « 

[10] Q. Did Martin E. Segal make a study in the recent 
past of the affect upon this pension fund that we are talk- 
ing about of action taken by the Borden Company? 

• • « • « 


[11] A. There was such a study. 

Q. Would you be responsible for that study? A. I was. 

Q. In the same way that you were for the Breyer study? 
A. Yes. 

Q. I show you Exhibit F to the complaint here. It is a 
two page document at the top of which on the copy I have 
here appears “Exhibit F, Breyer Plant Contract.” Those 
words are not part of the document. 

I would like to ask you a question or two about that. 

• * * • » 
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[12] Q. Have you seen that document before today? 
A. Yes. 

Q. When did you first see that document? A. I don’t 
remember the exact datę. It was probably a little over two 
years ago. Probably in ’68. 

Q. Do you have any documents with you today which 
would refresh your recollection with respect to the datę at 
or about which you first saw that document? A. Yes. 
There is a transmittal letter from Mr. Cohen to Irving Mc- 
Dougall, an account executive in the Martin Segal Com¬ 
pany dated May 27, 1968, to which that document is at- 
tached. 

Q. May I see it? A. Yes. 

* • * « « 

[13] Q. You said Mr. McDougall was an account execu- 
tive at Martin E. Segal. Is he also an officer? A. Yes, he’s 
a senior vice-president. 

Q. Is he an actuary? A. No, he’s not an actuary. 

Q. What was his relationship to the relationship between 
the fund and Martin E. Segal? A. He is Martin E. Segal’s 
account executive to that fund. 

Q. As account executive to the fund, what are his duties? 
A. He meets with the trustees, helps them originally in the 
establishment of a plan, discusses their administrative 
problems, the problems of clearing things with the Treasury 
Department, setting up a fund record keeping system to 
receive remittances, records to pay benefits, discusses with 
the fund trustees from time to time problems arising in the 
administration and management of the pension fund, dis- 
cussing with them [14] possible changes in the plan and 
transmitting to them the actuarial reports that I prepare. 
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Q. This letter of May 27th is addressed to Mr. Mc- 
Dougall, Exhibit 2. When did you first see it with refer- 
ence to May 27th, do you recall? A. I don’t recall but in 
the normal course of events it would be shortly after that. 

Q. Did Mr. McDougall show it to you himself ? A. I say 
in the normal course of events he would have shown me the 
letter, discussed— 

Q. Do you have any recollection of it? A. I don’t re- 
member the occasion on which he did it. Perhaps it was 
through a memorandum or perhaps a personal conversa- 
tion. 


* • * • « 

[21] Q. I would like you at this point, if you could, 
to list the names of all the people that you can remember 
having had any discussions with or any kind of Communi¬ 
cations with between the time you first saw Exhibit 1 
and October, 1961), and with whom you discussed in any 
way either the agreement or the study that you madę in 
connection with the agreement. A. I would have discussed 
this with Mr. McDougall and with Tom Fitzgerald who 
took over as account executive on the case sonie time in ’69. 

Then I discussed the actuarial procedures that would 
have to be followed with a member of my staff who actually 
went through the calculations, prese ted them to me. 

Q. Who is that? A. Miss Dale Grant, Mrs. Dale Grant. 

Q. Were there any others with whom you discussed this 
in any way at any time during that period? A. No, I don’t 
recall any. 


[26] Q. Mr. Elkin, does Exhibit 3 refresh your recollec¬ 
tion any as to when you first saw Exhibit 1? A. I would 
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gather from this that I saw Exhibit 1 Home time between 
the datę of the exhibit and the datę of this letter. 

Q. Son;e time between May 27th and May 31st? A. 
That would be natural, yes. 

[27] Q. I take it you are engaging in a little surmising 
now? You don’t really recall; is that right? A. Weil, I 
don’t recall when I first received this particular problem. 
I assume I would have learned about it from this. 

Q. From what? A. From the actual— 

Mr. Reardon: Defendanfs 1 for identification. 

The Witness: From the actual document. 

This is the kind of letter that would be written 
to a fund Office— 

Q. “This” now referring to Exhibit 3? A. Yes. This is 
the type of letter that would have been written to a fund 
office after I would have discussed with Mr. McDougall 
the naturę of the problem and the kind of information that 
has to be requested. 

Now, it is possible—I have no recollection—it is possible 
that Mr. McDougall told me about t!; ; a as a problem that 
we would have to deal with before I saw this. I don’t recall 
that. 

Q. In other words, Exhibit 3 could have been written by 
Mr. McDougall prior to your having seen Exhibit 1; is 
that correct? [28] A. It could have been written by Mr. 
McDougall after I learned of the naturę of the problem 
and discussed it with him and discussed with him the naturę 
of the data that had to be requested. 

Q. Your testimony is— A. I’m saying— 

Q. Wait. Let me see if I can put a ąuestion to you. 
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You are saying on or prior to May 31, 1968, it would 
be your present recollection that you understood the prob¬ 
lem at that time? A. Yes. 

Q. But that you might not have seen Exhibit 1 prior to 
the writing of Exhibit 3? A. That would be possible, yes. 

But I would have been familiar with the naturę of the 
problem at the time this was written. 

Q. How would you have been familiar with the naturę 
of the problem otherwise than by examining Exhibit 1? 
A. Mr. McDougall telling me about the substance of it. Mr. 
McDougall though not an actuary is quite familiar with 
the actuarial principles and p "actices and has done a good 
deal of reading on it 129 J himself and is quite capable of 
transmitting to me the naturę of an actuarial problem 
that we have to work on. 

Q. So that the problem as it was conceived by you on 
May 31st might have been as a result of Mr. McDougall’s 
telling you what the problem was? A. That c^uld have been, 
yes, the case. 

Q. What comersation did you have with Mr. McDougall 
prior to the writing of Exhibit 3 dated May 31st? A. Weil, 
I can’t recall the conversation. I could only indicate to you 
the naturę in which this matter would have been handled. 

* * * 

130J Q. Would it be your testimony, Mr. Elkin, that it 
was in this period of time, May 27th to May 31st, that you 
decided what kind of study you would make pursuant to 
Exhibit 1? A. No. 

Ali I could say is that it was before May 31st that I 
decided that. 
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Q. Before May 31st you decided what kind of study to 
be madę? A. Yes. 

Q. May 31, 1968? A. Right. 

# • « • • 

[47] Q. How soon after it was prepared did you see this 
document, Exhibit 15? Or did you ever see it, first of all, 
prior to this lawsuit? A. I can’t recall the—when I saw it 
if ever I saw it. I can only tell you that normally memoran¬ 
da [48] like this from one of my assistants to an account 
executive would go through me. 

Q. Through you or— A. No, I would be shown the 
memorandum in draft. I would have approved of the re- 
sults before it was typed up and given to the— 

Q. But you have no particular recollection of having 
approved this one? A. I can’t say that, no. I could only 
tell you that all calculations of this kind for which I took 
on responsibility I would have approved before it was 
transmitted. 

Q. Do you recall approving that before transmission to 
Mr. Fitzgerald? A. I can’t tell you that I recall it, no. 

Mr. Reardon: By “that,” you mean that docu¬ 
ment? 

Mr. Cannon: Yes, Exhibit 15. 

The Witness: If you ask me whether I recall 
approving the results that are contained in these 
work sheets, then I do. And the results are the same 
as incorporated in that document. 

• • i • • 
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[126] Q. So that as of April 4, 1969, you had already 
calculated this $1 million approximately that was allegedly 
necessary to restore the pension fund? A. Yes. 

* t • • • 

[133] Q. Let me direct your attention, Mr. Elkin, to 
Exhibit 17 and to Article 1, Section 1 and morę specifically 
to the following sentence which appears in the middle of 
that paragraph: 

“In the case of an employer in an industry other than 
ihe ice cream industry employer shall mean one who 
has executed a collective bargaining agreement and 
who has agreed to be bound by and has executed a copy 
of this agreement and declaration of trust, provided 
that the extension of coverage to the employees of such 
employer will not adversely affect the soundness of the 
fund as determined by the fund’s actuaries.” 

Could you tell me what kind of an actuarial calculation 
would be madę in response to that provision if an employer 
sought entry into the fund? This fund. A. We would prob- 
ably make two kinds of determinations. 

We would look at the characteristics of the [ 134] em¬ 
ployees of the employers seeking admission and determine 
whether the characteristics are such as to increase the bur- 
den on the already covered employees. 

Q. Could you elaborate on what you mean by increase 
the burden? A. Weil, the existing employers are making a 
certain contribution. They have been making that contri- 
bution ovcr a number of years. Assets have accumulated. 

A new employer now comes into the fund or seeks admis¬ 
sion and will presumably be paying the same contribution 
that other employers have been paying for some time. 


\ 
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The ąuestion is will the average cost for the fund as a 
whole go up or will it actually be decreased if this new 
employer comes in with its employees and without a fund 
eorresponding to the fund that has accumulated so far. 

We would also make another type of determination, if 
the trustees were interested in it. I’m not surę in this case 
whether they would be, but we do it often in similar funds. 

We would determine whether if the employer were to 
come in for one collective bargaining agreement, [135] 
make contributions for that period, retire a number of 
people during that period, and then decide to terminate its 
coverage, whether the contributions that employer had madę 
will be sufficient to pay the lifetime benefits for those who 
retired during that period. 

Now, sometimes trustees are interested in a determina¬ 
tion like that and sometimes they aren’t. 

Q. Let us go back to the first type of calculation you 
described. 

Could you be a little bit morę specific as to what would 
be involved in if you would, tie it as best you can to this 
fund by use of whatever descriptions there are in these 
exhibits, 18 through 20, the naturę of the fund? 

You say you would look at employee characteristics. 
What would you do specifically? 

• « « « » 

[138] Mr. Cannon: Now if we can return to the 
ąuestion I would like to find out what kind of study 
would be madę upon the entry of an employer as 
contemplated by the ąuoted language in Exhibit 17. 

[139] The Witness: I think I indicated it. 
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We would examine the age and service charac- 
teristic of the group to see whether on a per capita 
basis it, represented a morę or less costly group than 
the group already in existence with due account 
taken of the funds that had already been accumu- 
lated for the pre-existing employers. 


[141] Q. As these terms are used in Exhibit 19, for 
purposes of the entry of a new employer you would take 
the cost per active employee before the entry of the new 
employer, calculate a cost per active employee assuming 
that the employees of the new employer were in the group, 
and if there were a difference on the upside, that is to say 
the costs per active employee were increased, you would 
multiply that figurę by the total number of employees in- 
cluding the new employees to come up with a dollar figurę? 
A. That’s one of the things we might do for the employers, 
yes, for the fund. 

• • • • • 

[151] Q. You calculated a sum to fully fund past service 
liability in respect of Breyer employees and then madę it 
generally available to the rest of the fund? A. I didn’t 
make it generally available— 

Q. I am talking theoretically. In other words, if paid in 
it would be madę available to the rest of the fund? A. 
Theoretically it would be part of the fund, yes. 

It would be fully consistent with an actuary’s approach 
to this if the million dollars were paid in in installments. 

The actuary is only concerned with the present value of 
the deficit in the fund resulting from an employer’s ter- 
mination. The actuary then comes up with a lump sum 
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payment. If the parties want to have some other arrange- 
ment about meeting that obligation, that’s not the actuary’s 
concern. 


• * • * * 

[157] Q. Let me ask you to identify this document, Mr. 
Elkin, please. A. It is a memorandum from Mr. Fitzgerald 
to the board of trustees of the ice cream fund showing the 
results— 

[158] Mr. Reardon: Period. That is fine. Just 
give the datę. 

The Witness: It is dated October 10, 1969. 

Q. I believe you have already testified that you were 
responsible for the actuarial aspects of the study reflected 
in that exhibit which I would like to mark as No. 21. A. 
I think at this time Mikę Kapłan was morę closely identified 
with it than I. As chief actuary I am generally responsible. 

Q. Were you ultimately responsible? A. I was not actu- 
ally involved in this calculation. I take responsibility for 
it. I know it was done. 

Q. Were you aware of it when it was in progress? A. 
Yes. 


[159] Mr. Cohen: Off the record. 

(Discussion off the record.) 

Mr. Cannon: Mr. Cohen cannot recall the datę. 
Mr. Cohen: But will be glad to get it for Mr. Can¬ 
non. 

Mr. Cannon: Thank you. I appreciate it. 
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By Mr. Cannon: 

Q. I believe, Mr. Elkin, you said that Mr. Kapłan did 
that calculation? A. I think he was responsible for it at that 
time, yes. 

Q. Were you familiar with the basis upon which the cal¬ 
culation was being madę while it was being madę or did 
your first knowledge of it come upon seeing this memo¬ 
randum, Exhibit 21? A. I think the Iatter. 

But it is the kind of calculation with which I am thorough- 
ly familiar. Things like this had been done before. 

« t • • • 

[25] Afteknoon Session 
1:40 P.M. 

Ikving A. McDougall, being first duły sworn by the No- 
tary Public (William Blitz), testified as follows: 

Ezamination By Mr. Cannon: 

Q. Would you give the reporter your name and address, 
please? A. Irving A. McDougall, M-c-D-o-u-g-a-1-1. 

I reside at 7 Old Albany Post Road, Croton-on-the-Hud- 
son, New York. 

Q. Where are you presently employed, Mr. McDougall? 
A. I am retired from Martin E. Segal Company as of 
October lst. 

• • t • • 

40U 

[38] Q. I believe you testified that with reference to 
Exhibit 2 that the first time you saw Exhibit 1, the so- 
called Breyer agreement, was when you received that letter 
dated May 27, 1968? A. Yes, sir. 
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Q. May 27, 1968, was a Monday. 

Do you have any recollection whether you received that 
on that datę or the day after? A. No. I can’t understand 
why we don’t have our received stamp, because it’s routine 
with incoming mail to stamp, you know. But somehow this 
didn’t happen. And so I don’t know what day I received it. 
Presumably the 28th. 

Q. Could you tell me—let me put another document be- 
fore you which is Exhibit 3—and with those two documents 
before you could you tell me everything that you [39] did 
with reference to Exhibit 2 and the attachment between the 
tw T o dates on those two documents, May 27 and May 31, 
1968? A. Yes. 

I remember that I took a yellow pad out and started to 
set down all of the things I could think of in the way of 
information that we would need to make such a determina- 
tion. 

And I discussed that with somebody in the actuarial de- 
partment. It could have been Jack Elkin or it could be Bob 
Krinsky, to get his approval that I had asked for informa¬ 
tion and following that I dictated the letter shown as Ex- 
hibit 3. 

Q. Do you have those yellow pad notes that you madę? 
A. No. 

Q. These yellow pad notes— A. If it will help, I will say 
that everything that is shown in this letter is what was on 
that pad. 

Q. That was to be my question. Would it be your best 
recollection that that yellow pad set of notes was a draft 
that ultimately produced the letter which is Exhibit 3? 
A. It was my feeling—it was my belief that this was the 
information needed, and I checked with somebody [40] in 
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the actuarial department and they simply okayed it. And 
I’m certain at that time there were no changes. 

Q. Could you give me your best recollection in exact 
detail as to the sequence of these things? What exactly did 
you say to the man in the actuarial department? Did you 
talk to him on the phone? A. No, I walked down to his 
office and showed him the agreement first, so he would know 
what it was all about, and then said this is the data and I 
think we ought to have, do you want to add anything to it. 
And he looked it over rather briefly and said no, that’s okay. 

Q. How long do you think this conversation took? A. 
The conversation didn’t take very long. The reading of the 
document might have taken a bit longer. 

Q. Put a period of time on it. A. Put it all together, 15 
minutes outside. 

Q. I would like once again to make surę that I have 
gotten as much of your recollection as you can give me on 
the conversation that you had with this party in the 
actuarial department. 

Mr. Reardon: If you can recall. Do not make 
it up. 

Mr. Cannon: Yes, I do not want speculation, 
[41] obviously. 

A. I know generally I took the agreement with me as w 7 ell 
as the yellow pad, and explained the situation to him and 
asked him— 

Q. What did you say ? A. I said that here’s a letter I got 
from Sam Cohen and it refers to the closing of a Breyers 
plant in Newark, I guess it was, and pointed to the section 
that asked me—directed us to make an actuarial calculation 
regarding whether their leaving would result in a deficit. 




32a 


Irving McDougall—Direct 

I can’t recall the exact words, of course, but I explained 
the situation very briefly. He read the agreement. I think 
he probably only read that section that ccncerned us. And 
then he looked at the yellow pad at the items that I had put 
down which are to the best of my recollection—I will go 
better than that—which I know are the same that I had on 
the pad. 

Q. So that in terms of what was necessary to make the 
calculation and the naturę of the calculation itself, you 
madę that determination initially based upon your own 
reading of the document? A. I madę the determination 
only as to the data to be secured. I madę no determination 
whatsoever about what would be done with the data once it 
was secured. 

[42] In other words, you asked me a double-barreled 
ąuestion and the answer is yes to the first part and no to 
the second. I did not make any determination as to what 
would be done with the data when it was received. 

Q. When did Martin E. Segal make the determination 
of the type of study that would be involved here? A. I 
can’t say. Was that ąuestion asked of Elkin? He might 
recall. 

Q. Have you read the deposition transcript? A. No. 

Q. Can you explain to me on what basis you, yourself, 
decided that this information was called for by the agree¬ 
ment and would be reąuired? 

Can you explain for me briefly how you reached that con- 
clusion? A. In generał, the problem was a matter of de- 
termining whether the amounts received in contributions 
over the years from Breyers plant was sufficient to finance 
the benefits hitherto paid and thereafter to be expected to 
be paid. 

In order to— 


V 
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Q. Can I— A. I might as well finish this. 

Q. Ali right. [43] A. In order to do that you have to 
know something about what has been put into the fund and 
what liabilities exist. 

Now, if you look at all of these categories you will see, 
number 1 has to do with active employees and quite ob- 
viously the liability for them will depend on their age, sex 
and length of service. 

Number 2 has to do with surviving pensioners, and ob- 
viously how old they are, their sex and how much they are 
getting as a liability. 

Item 3, we asked for the aggregate contributions madę 
from inception by Breyer, Newark. 

And 4, we will need to know the aggregate amount of 
pension payments previously madę to all pensioners whose 
last employer was Breyer, Newark. 

Now, it seems to me quite obvious that in a problem of 
this kind, these are the minimum requirements. 

• • • 
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Martin E. Segal Company 

MEMORANDUM 

Martin E. Segal Company 

October 10, 1969 


From Thomas W. Fitzgerald 

To Board of Trustees— 

Ice Cream Industry Drivers 
and Ice Cream Employees 
Unions Pension Fund 

re Closing of Borden Plant 

We have calculated costs to determine the effect of the 
closing of the Borden Plant on the Fund. The following 
table compares the cost of the plan including the Borden 
people as active employees with the cost of the plan exclud- 
ing Bordens but including a liability for all Borden em¬ 
ployees eligible to retire immediately. 



Number 

of 

Employees 

Total cost 
of Plan 

Espected 

Contributions 

Defirit 

Cost per 
active 
Employce 

Including 

Bordens 

1973 

$1,528,500 

$1,469,200 

4% 

$774.71 

Excluding 

Bordens 

1601 

1,339,100 

1,192,300 

12% 

836.41 


* Based on 261.3 days workcd during 1968-69. 

We do not include costs or contributions for termination 
benefits sińce there is a separate termination account. Our 
calculations indicate that $539,400 in termination benefits 
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will be paid if all eligible from Bordens apply for them. As 
of April 30, 1969, the termination benefit account amounted 
to $187,300. 

We have also calculated that the liability as a result of the 
closing, which must be absorbed in the costs for the remain- 
ing employees has a present value of $3,338,400. If this 
was to be amortized over a 20 year period it would cost 
$221,400 annually. If this was to be amortized over a 10 
year period it would cost $386,100 annually. 

All of the aforementioned costs are based on the assumption 
that nonę of the employees involved will remain in the 
fund. If any part of the 372 employees should continue in 
Covered Employment in the Fund, the dollar values would 
decrease accordingly. 

The Trustees have received a prior memo on the Breyer 
Closing. The computation in the Breyer situation was madę 
differently sińce there was a ten month period to make 
exact computations. To provide the same type of calcula- 
tions in this case would reąuire several months to compile 
the datę and translate such data into exact dollars. It would 
require the cooperation of the Borden Company, detailed 
result of records in the fund Office and exact statistical data 
from both being forwarded to this office. 
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Plaintiffs’ Notice of Motion for Summary Judgment 
Dated October 23, 1970 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 H.R.T. 

- + - 

[Same Title] 

-4.- 

Please take notice, that the undersigned will move 
this Court at Room 2704, United States District Court 
House in Foley Sąuare, Borough of Manhattan, City of 
New York, on the 6th day of November, 1970 at 2:15 o’clock 
in the afternoon of that day or as soon thereafter as counsel 
can be heard, pursuant to Rule 56 of the Federal Rules of 
Civil Procedurę and Rule 9(g) of the General Rules of this 
Court, for the entry of summary judgment in plaintiffs’ 
favor for the relief demanded in the complaint on the 
ground that there is no genuine issue as to any materiał 
fact and that the plaintiffs are entitled to a judgment as a 
matter of law. 

This motion is based upon: 

(a) The pleadings and the exhibits annexed thereto. 

(b) The annexed Statement of Materiał Facts pur¬ 
suant to Rule 9(g) of this Court. 

(c) The annexed affidavit of Samuel J. Cohen. 

(d) Plaintiffs’ Memorandum of Law in Support of 
the Motion for Summary Judgment. 

Dated: New York, N. Y. 

October 23, 1970. 
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Dated October 23, 1970 

Cohen and Weiss 


To: 


By: /s/ Stanley M. Berman 

(A Member of the Firm) 

Attorneys for Plaintiffs 
605 Third Avenue 
New York, New York 10016 
Tel: MU 2-6077 


Sullivan & Cromwell, Esqs. 

Attorneys for Defendant Kraftco Corporation 
48 Wall Street 
New York, N. Y. 10005 

and 

SCHACTER & WlSEMAN, ESQS. 

Attorneys for Defendants, Herbert B. Armel 
and Louis Schacter 
331 Madison Avenue 
New York, N. Y. 10017 

and 

Solomon & Rosenbaum, Esqs. 

Attorneys for Defendants, Flounders, Frem, 
Gruninger, Puvogel and Todd 
1450 Broadway 
New York, N. Y. 10018 



Plaintiffs’ Statement Under General Rule 9(g) 


UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 H.R.T. 

-.-4- 

[Same Title] 

Plaintiffs’ Statement of Materiał Facts as to Which 

There is no Genuine Issue (Filed Pursuant to 
Rule 9(g) of This Court) 

Plaintiffs contend that there is no dispute as to the fol- 
lowing materiał facts: 

1. Plaintiff Peter F. Clark is President of Ice Cream 
Drivers and Employees Union Local 757. The regular 
office and place of business of Plaintiff Ice Cream Drivers 
and Employees Union Local 757 is at 265 West 14 Street, 
in the City, County and State of New York. 

2. Plaintiff Lawrenct W. McGinley is President of Milk 
Drivers and Dairy Employees Union Local 680. The 
regular office and principal place of business of Plaintiff 
Milk Drivers and Dairy Employees Union Local 680 is at 
553 High Street, in the City of Newark, County of Essex, 
and State of New Jersey. 

3. Ice Cream Drivers and Employees Union Local 757 
and the Milk Drivers and Dairy Employees Union Local 
680 (hereinafter referred to as the “Unions”) are labor 
organizations within the meaning of Section 301 of the 
Labor Management Relations Act, 1947, as amended, 29 
U.S.C. 185. 
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4. Defendant Kraftco Corporation (hereinafter referred 
to as “Kraftco”) is an employer engaged in an industry 
affecting commerce, and is an employer of employees repre- 
sented by the Unions, and is a party to the Trust Agree- 
ment (Complaint, Exhibit “A”) and is obligated to make 
contributions to the Pension Fund in accordance with the 
reąuirements of the Trust Agreement and the collective 
bargaining agreements (Complaint, Exhibits B, C, D and 
E) duły entered into between Kraftco and the Unions. De¬ 
fendant Kraftco has an office and regular place of business 
at 260 Madison Avenue, in the City, County and State of 
New York. 

5. The Ice Cream Industry-Drivers and Ice Cream Em¬ 
ployees Unions Pension Fund is a pension trust fund estab- 
lished pursuant to Section 302 of the Labor Management 
Relations Act of 1947 between Unions and Kraftco and 
other employers of members of the Unions. The regular 
office and place of business of the Pension Fund is at 250 
West 57 Street, in the City, County and State of New York. 

6. Plaintiffs Peter F. Clark, Emanuel Parish, Anthony 
Carlino, Lawrence W. McGinley, Anthony Iorio and Ed¬ 
ward Hutnik are the employee representatives designated 
as Trustees of the Pension Fund. 

7. Defendants Herbert B. Armel, Emer C. Flounders, 
Harvey J. Frem, Andrew F. Gruninger, Jr., Austin Puvo- 
gel, Louis Schacter and H. Schuyler Todd are the employer 
representatives duły designated as Trustees of the Pension 
Fund. 

8. On or about April 25, 1968, a separate and distinct 
contract was entered into between the Unions and Kraftco 
pertaining to the closing of the ice cream factory operated 
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by Kraftco at Newark, New Jersey, known as the Breyer 
plant (Complaint, Exhibit“F”). 

9. Martin E. Segal and Company, Inc. are and at all 
relevant times have been the actuarial consultants to the 
Pension Fund. 

10. In accordance with the terms and conditions of the 
aforesaid contract, Martin E. Segal & Co. Inc., the actuarial 
consultants of the Pension Fund, madę a determination, on 
or about October 21, 1969, that th.e Pension Fund had been 
adversely affected as the result of the discontinuance of 
operations by Kraftco at the Breyer plant and that a deficit 
of $987,100 had been incurred by the Pension Fund as a 
result of the closing of the Breyer plant (Cohen affidavit, 
Exhibit “B”). 

11. Upon the making of the aforesaid determination by 
the consultants to the Pension Fund, the plaintiffs duły 
demanded of the defendant, Kraftco, that the said sum of 
$978,100 be paid by Kraftco to the Pension Fund, but 
Kraftco has failed and refused to make such payment. 

Dated: New York, N.Y. 

October 23, 1970 

Respectfully submitted, 

Cohen and Weiss 

By:. 

(A Member of the Firm) 

Attorneys for Plaintiffs 
605 Third Avenue 

New York, N.Y. 10016 
MU 2-6077 
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Affidavit of Samuel J. Cohen in Support of Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

File No. 70 Civ. 1246 H.R.T. 

[Same Title] 

-*- 

State of New York } 

County of New York j ss ’ * 

Samuel J. Cohen being duły sworn deposes and says: 

1. This affidavit is submitted in support of the plaintiffs’ 
motion for summary judgment. 

2. lama member of Cohen and Weiss, the attorneys for 
the plaintiffs herein. As counsel for the plaintiffs I par- 
ticipated in all of the discussions and contract negotiations 
between the parties which relate to this action. I am 
thoroughly familiar with the matters at issue. 

3. For over 15 years I have been counsel for the plain- 
tiff Unions who represent, among others, ice cream manu- 
facturing and ice cream distributing employees working in 
the New York-New Jersey Metropolitan Area. 

4. As counsel for the Unions I have represented them in 
their collective bargaining negotiations with employers en- 
gaged in the ice cream industry in the above area. 

5. The aforesaid negotiations are customarily conducted 
on an industry-wide basis at three-year intervals. The con¬ 
tract so negotiated is known as the Ice Cream Industry 
Area-Wide Agreement. 
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6. Among other terms and conditions the said agreement 
provides for the maintenance of the Ice Cream Industry- 
Drivers and Ice Cream Employees Unions Pension Fund 
herein referred to as the Pension Fund, and for the pay- 
ment of specified contributions to the said Pension Fund by 
the employers covered by the agreement. 

7. The Ice Cream Industry Area-Wide Agreement which 
became effective on May 1, 1965, expired by its terms on 
April 30, 1968. 

8. Negotiations for the renewal of the Ice Cream Indus¬ 
try Area-Wide Agreement took place at the Sheraton Motor 
Inn, 12th Avenue and 42nd Street, in the Borough of Man¬ 
hattan, in the month of April, 1968. 

9. It became known to the Unions that the defendant, 
Kraftco Corporation, then known as National Dairy Cor¬ 
poration, intended shortly to close down its Sealtest Di- 
vision ice cream manufacturing plant located at Newark, 
New Jersey, known as the Breyer Plant. 

10. The closing of a plant covered by the collective bar- 
gaining agreement would necessarily result in diminished 
employment and therefore diminished employer contribu¬ 
tions to the Pension Fund, sińce contributions are based on 
hours worked. The diminution in jobs would result in 
earlier retirement for many employees. Thus the Pension 
Fund would be doubly hurt. It would suffer from a reduc- 
tion of its income and an increase of its expense. 

11. Because it w’as claimed by the Unions that the clos¬ 
ing down of the Breyer Plant and the conseąuent layoff or 
dismissal of employees covered by the Ice Cream Industry 
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Area-Wne Agreement would violate the Agreement, and 
the new agreement then being negotiated, and would ad- 
versely affect the Pension Fund to a substantial degree, 
and because there was a difference of opinion between the 
Unions and Kraftco concerning the extent of such adverse 
impact, the Unions requested and Kraftco agreed to negoti- 
ate a separate agreement to settle their claims and differ- 
ences with respect to this matter before proceeding further 
with the negotiation of the terms and conditions of the re- 
newal of the Ice Cream Industry Area-Wide Agreement. 

12. Such separate agreement, referred to as the Breyer 
Plant Agreement, a copy of which is attached to the com- 
plaint marked Exhibit F, was then negotiated and executed 
by the parties. The signing of the Breyer Plant Agreement 
took place on or about April 25, 1968. For convenience, a 
copy of said Agreement is annexed hereto as Exhibit A. 

13. Kraftco was represented throughout the said negoti- 
ations and in the preparation and execution of the Breyer 
Plant Agreement by Attorney James J. Leyden of the 
Philadelphia law firm of Schneider, Harrison, Segal & 
Lewis. The Union parties to the Breyer Plant Agreement 
were represented by me throughout the negotiations and 
in the preparation and execution of the Breyer Plant Agree¬ 
ment. 

14. As the Breyer Plant Agreement shows by its plain 
language, the parties agreed that the extent of the adverse 
impact on the Pension Fund caused by the closing of the 
Breyer Plant would be determined by the consultants to 
the Pension Fund who then were and still are Martin E. 
Segal & Company, Inc. of 730 Fifth Avenue, New York, 
New York. The firm of Martin E. Segal & Company, Inc. 
is one of the principal actuarial consulting firms for pen¬ 
sion funds in the United States. 
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15. On or about October 21, 1969, Martin E. Segal & 
Company, Inc., as the actuarial consultants to the Pension 
Fund, madę and issued their written determination that 
the Fund had been adversely affected as a result of the dis- 
continuance of operations by Kraftco Corporation at the 
Breyer Plant and that a deficit of $978,100.00 had been in- 
curred by the Pension Fund as a result of the closing of 
the Breyer Plant. A copy of said determination is annexed 
hereto marked Exhibit B. 

16. Kraftco Corporation has on various occasions sińce 
the making of the aforesaid determination by the consult¬ 
ants to the Pension Fund, requested additional Information 
from them concerning the manner in which they arrived at 
their determination, but has failed and refused to pay to 
the Pension Fund the said sum of $978,100.00 which re- 
mains due and owing. 

17. It is not elear from Kraftco’s answer herein pre- 
cisely what position the defendant, Kraftco Corporation, 
is prepared to take in seeking to avoid liability for the 
aforesaid amount, but it is elear that no valid defense 
exists. 

18. As shown by the memorandum of law submitted on 
behalf of the plaintiffs, there can be no doubt that the 
Breyer Plant Agreement is on its face a elear and specific 
undertaking mutually agreed to by the parties to settle 
a dispute as to the amount of Kraftco’s liability by refer- 
ring the determination of the amount in ąuestion to an ap- 
praiser mutually selected. 
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19. The appraiser, Martin E. Segal & Company, Inc., 
has acted in pursuance of the agreement, and has madę a 
specific determination which, as a matter of law, cannot be 
ąuestioned except on grounds of fraud or bad faith. No 
such claims have been asserted by Kraftco’s answer and 
Kraftco’s liability for payment of the amount in ąuestion 
can therefore not be validly disputed. 

20. Kraftco suggests in its answer that the Breyer Plant 
Agreement was incomplete or preliminary. This is not so. 
The Agreement calls for a “fmal and binding” determina¬ 
tion to be madę by the “consultants to the pension fund” 
and contains an unequivocal promise by which “the com¬ 
pany agrees to pay to the fund the sums determined by the 
consultants.” It is on its face a elear and complete agree¬ 
ment which, as a matter of law, cannot be varied or con- 
tradicted by outside evidence. 

21. It is evident that the defense sought to be presented 
by Kraftco’s answer is sham and that summary judgment 
should be granted in favor of the plaintiffs. 

22. The defendants other than Kraftco are nominał de- 
fendants against whom no affirmative relief is sought. 
They consist of Trustees of the Pension Fund who did not 
ask to become parties plaintiff herein and were therefore 
joined as parties defendant. Their answers raise no ma¬ 
teriał issues of fact or of law. 

Wherefore, I respectfully request that plaintiffs’ mo¬ 
tion be granted and that summary judgment be entered in 
favor of the plaintiffs against the defendant Kraftco for 
the relief demanded in the complaint. 

/s/ Samuel J. Cohen 
Samuel J. Cohen 


(Sworn to by Samuel J. Cohen on October 21, 1970.) 
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Affidavit of Lawrence W. McGinley in 
Support of Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

File No. 70 Civ. 1246 H.R.T. 

- ♦ - 

[Same Title] 


State of New Jersey 
COUNTY OF ESSEX 

Lawrence W. McGinley, being duły sworn, deposes and 
says: 

1. I am the President of plaintiff Union Local 680. This 
affidavit is submitted in support of plaintiffs’ motion for 
summary judgment. I participated directly in negotiation 
of the Breyer Plant Agreement and signed that Agreement 
on behalf of Local 680. I have personal knowledge of the 
facts stated herein. 

2. I wish to State categorically that no limitations of any 
kind with respect to the authority given to the Pension 
Fund’s consultants to make a finał and binding determina- 
tion as to the amount to be paid were ever discussed during 
negotiation of the Breyer Plant Agreement. In any event, 
I am advised by counsel that parol evidence to vary the 
plain terms of a written agreement is not admissible upon 
a trial or a motion for summary judgment. It is not my 
purpose in making this affidavit to hide behind such a tech- 
nical rule, although I do not intend to waive it, because 
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there is nothing to hide. The facts are as I have stated, 
and the affidavits submitted by Kraftco do not contradict 
those facts. 

3. As is shown by their affidavits, Messrs. Campbell and 
Bassett did not participate in the Breyer Plant Agreement 
negotiations. Their interpretations of those negotiations 
and the intent of the parties are not madę on personal 
knowledge and are wholly conjectural. The only affidavit 
submitted by Kraftco of anyone who has personal knowl¬ 
edge of the faci ; is Mr. Leyden’s affidavit. 

4. Mr. Leyden states in paragraph 4 of his affidavit that, 

“Whether or not the Breyer Newark plant closing 
would affect the Pension Fund adversely was con- 
sidered an open ąuestion at the April 25, 1968 
negotiations.” 

This is correct. It was precisely because there was an 
“open question” that Kraftco and the Unions selected 
Martin E. Segal & Company, Inc., the Pension Fund’s con- 
sultants, as the third party to resolve the dispute and agreed 
to be bound by its determination. This is what the parties 
agreed to, and this is what the Breyer Plant Agreement 
says. 

5. Mr. Campbell refers in his affidavit to events which 
preceded negotiation of the Breyer Plant Agreement in- 
cluding Kraftco’s filing of an unfair labor practice charge 
with the National Labor Relations Board. An unfair labor 
practice charge is not, of course, self-proving, and the fact 
is that the Labor Board did not issue a complaint against 
Local 680. In any event, Mr. CampbelPs allegations are not 
relevant to this action and only serve unnecessarily to eon- 
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fuse the issues. The Breyer Plant Agreement was never 
the subject of an unfair labor practice charge, and no one 
to my knowledge has ever suggested that it could be subject 
to a National Labor Relations Board proceeding. 

6. The crucial fact, as substantiated by Mr. Leyden, is 
that the Unions and Kraftco were in disagreement on April 
25, 1968. The Pension Fund’s consultants were selected by 
mutual agreement to resolve this dispute in accordance with 
the terms of the Breyer Plant Agreement, and this was the 
only agreement madę upon the subject. Kraftco’s papers 
do not show any facts to the contrary. 

/s/ Lawrence W. McGinley 
Lawrence W. McGinley 

(Sworn to by Lawrence W. McGinley on December 28, 
1970.) 




Affidavit of Peter F. Clark in Support of Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

File No. 70 Civ. 1246 H.R.T. 

-+- 

[Same Title] 

-4.- 


State of New York ) 

County of New York • 

Peter F. Clark, being duły sworn, deposes and says: 

1. I am the President of plaintiff Union Local 757. This 
affidavit is submitted in support of plaintiffs’ motion for 
summary judgment. I participated directly in negotiation 
of the Breyer Plant Agreement and signed that Agree- 
ment on behalf of Local 757. 

2. I have read the affidavit of Lawrence W. McGinley, 
sworn to on December 28, 1970, Mr. McGinley’s statements 
regarding negotiations of the Breyer Plant Agreement are 
true to my own knowledge and I conour in those statements. 

/s/ Peter F. Clark 
P eter F. Clark 



(Sworn to by Peter F. Clark on December 29, 1970.) 
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Defendant Kraftco Corporation’* Statement 
Under General Rule 9(g) 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ.—1246 H.R.T. 

-4- 

[Same Title] 


STATEMENT UNDER GENERAL RULE 9(g) 

OF DEFENDANT KRAFTCO CORPORATION 

Defendant Kraftco for its Response to plaintiffs’ State- 
ment Under General Rule 9 (g> and for its own Statement 
Under said Rule, States: 

Kraftco’s Response 

1. Kraftco admits the substance of the averments set 
forth in paragraphs 1 through 7 and paragraph 9 of plain¬ 
tiffs’ Statement and refers to its Answer to the Complaint. 

2. Answering paragraph 8 of plaintiffs’ Statement, ad¬ 
mits that Kraftco and the plaintiff Unions executed the 
“Memorandum of Agreement entered into the 25th day 
of April, 1968” annexed to the Complaint as Exhibit F 
(the “Breyer Agreement”), but denies that the Breyer 
Agreement is or was intended to be in all respects a “sep- 
arate and distinct contract,” sińce the matters to which 
the Breyer Agreement related are regulated by other con- 
tractual relationships existing between the parties, includ- 
ing the Agreement and Declaration of Trust annexed to 
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the Complaint as Exhibit A and the collective bargaining 
agreements annexed to the Complaint as Exhibits B, C, 
D and E. 

3. Answering paragraph 10 of plaintiffs’ Statement, 
denies that Martin E. Segal Company has madę any deter- 
mination “in accordance with the terms and conditions” 
of the Breyer Agreement, denies that the purported calcu- 
lation upon which plaintiffs’ rely constitutes the actuarial 
study intended by the Breyer Agreement, denies that it 
has been determined that the Pension Fund was adversely 
affected as a result of the discontinuance of production at 
the Breyer Newark plant, denies that the purported deficit 
of $978,100 calculated by Martin E. Segal resulted from 
the closing of the Breyer Newark plant, and avers that 
such alleged deficit existed prior to the closing and was 
fully covered by the existing assets of the Pension Fund. 

4. Answering paragraph 11 of plaintiffs’ Statement, 
admits that the plaintiffs have demanded $978,100 from 
Kraftco and that Kraftco has refused to pay, but otherwise 
denies said paragraph. 

Kraftco’s Statement 

Kraftco avers that there exist the following genuine 
issues with respect to materiał facts: 

1. As a matter of the proper interpretation of the intent 
of the parties to the Breyer Agreement, can it be found, as 
contended by plaintiffs, that the parties gave Martin E. 
Segal Company unlimited authority to adopt whatever pro- 
cedures and assumptions it wished without regard to 
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whether or not such procedures and assumptions were con- 
sistent with the agreed procedures and assumptions that 
formed the basis of the Pension Fund, and to make what- 
ever study it wished to make? 

Kraftco contends that the Breyer Agreement, other per- 
tinent documents and parol evidence prove that this was 
not the intent of the parties. 

2. As a matter of the proper interpretation of the intent 
of the parties to the Breyer Agreement, can it be found, 
as contended by Kraftco, that the parties intended that 
Martin E. Segal Company make a study (i) only with 
respect to the specific changes in the futurę income and 
obligations of the Pension Fund caused by the Newark 
plant closing, and (ii) only on the basis of the agreed pro¬ 
cedures and assumptions that had been consistently used 
throughout the 16-year history of the Pension Fund? 

Kraftco contends that the Breyer Agreement, other per- 
tinent documents and parol evidence prove that this was 
the intent of the parties, and that the purported Segal study 
does not comply with that .tent. 

3. If it is found that the manifestations of the parties 
intent in the Breyer Agreement were uncertain and am- 
biguous so as not to permit proper interpretation of the 
parties intent; 

(a) were both parties eąually chargeable with 
knowledge (or lack of knowledge) of the uncertainty 
and ambiguity, and, 

(b) what did each party separately intend to be 
the meaning of the words used? 
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If (a) is answered in the affirmative, an enforceable con- 
tract exists only if both parties intended the words to mean 
the same thing. If (a) is answered in the negative, there 
is an enforceable contract based upon the meaning attached 
by the party not chargeable with such knowledge. 

4. Assuming that the purported study madę by Martin 
E. Segal Company was intended or permitted under the 
terms of the Breyer Agreement, was the study so grossly 
mistaken as to invalidate its results? 

Kraftco contends that the study is grossly mistaken and 
that its results are invalid. 

Dated: New York, New York 
December 11, 1970 

\ 

Sullivan & Cromwell 
Attornęys for Defendant 
Kraftco Corporation 
48 Wall Street 
New York, N. Y. 10005 
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Affidavit of David Campbell in Opposition to Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

File No. 

70 Civ. 1246 H.R.T. 


[Same Title] 


State of New York ) 

County of New York j 

David Campbell, being duły sworn, deposes and says: 

1. I am the Personnel Director of the Sealtest Foods 
Division (“Sealtest”) of defendant Kra: co Corporation 
(“Kraftco”) which before April 18, 1969 was known as 
National Dairy Products Corporation. Since prior to April 
1, 1952 and continuously to the present the Breyer Ice 
Cream Company (“Breyer”) has been an operating unit 
of Kraftco engaged in the production and sale of ice cream 
throughout the New York Metropolitan area. Since Jan¬ 
uary 1, 1957, and continuously to the present Breyer has 
been an operating division of Sealtest. 

2. In my present position, which I have held sińce Sep- 
tember 1, 1965, I am the Sealtest executive primarily re- 
sponsible for its labor relations, including the labor rela- 
tions of Breyer. By virtue of the responsibilities of my 
present position and other positions which I have held with 
Sealtest sińce February 1959, through various discussions 
with informed Kraftco personnel and review of materials 
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in the possession of Kraftco, I have become personally 
familiar with the matters hereinafter discussed. Many of 
the facts hereinafter stated can be further substantiated by 
materials believed to exist, but not presently in the posses¬ 
sion of Kraftco. On personal knowledge, information and 
belief gained from the above, I make this affidavit in oppo¬ 
sition to plaintiffs’ motion for summary judgment. 

3. In an agreement dated as of April 25, 1968, respect- 
ing the closing of Breyer’s Newark plant, Kraftco agreed, 
among other things, to pay the amount of the “impact, if 
any,” of the closing upon the Ice Cream Industry Pension 
Fund, the amount of such effect to be determined by the 
Fund’s actuarial consultants, the Martin E. Segal Company. 

4. The purported actuarial determination by the Segal 
Company of a $978,100 “deficit” in the Fund is not a study 
of the effect of the plant closing at alk It is an allocation to 
Breyer of a portion of a theoretical actuarial liability which 
existed before the closing and was actually reduced by the 
closing, and which by the explicit understanding between 
Kraftco and the plaintiff Unions was not to be paid. This 
action, and this motion, constitute an unconscionable effort 
by the plaintiff Unions to capitalize on what is at best a 
colossal blunder by the Segal Company bom of a cavalier 
indifference to the responsibilities and limitations imposed 
upon them by the text and context of the agreement be¬ 
tween the parties. 

Background to the Controversy 

5. In the early part of 1968 Breyer was contemplating 
the closing of the Newark ice cream plant from which it 
had been serving markets in northern New Jersey. The 
Newark plant was inefficient and its operations had become 



56a 


Affidavit of David Campbell in Opposition to Motion 

unprofitable. The business realities suggested that the 
Newark plant be closed and that Breyer’s New Jersey mar- 
kets be served through a distribution facility elsewhere in 
New Jersey using ice cream products madę at its Long 
Island City plant. 

6. Employnent relations between Breyer and the pro- 
duction and distribution employees at the Newark plant 
were governed by a collective bargaining agreement (Com- 
plaint, Exhibit C) between Breyer and the employees’ ex- 
clusive bargaining representative, Local 680 of the Milk 
Drivers and Dairy Employees Union, a Teamsters’ affiliate. 
Plaintiff Lawrence W. McGinley is the President of Local 
680. Relations wdth Breyer’s Long Island City employees 
were governed by an agreement (Complaint, Exhibit B) 
with Local 757 of the Ice Cream Drivers and Employees 
Union, also a Teamsters’ affiliate, of which plaintiff Peter 
F. Clark is the President. 

7. The two collective bargaining agreements which were 
about to expire on April 30, 1968, were substantially iden- 
tical to each other. These agreements were part of a mat- 
rix of substantially identical collective bargaining agree¬ 
ments between Locals 680 and 757 and the other ice cream 
companies in the Metropolitan area whose employees the 
two Locals represent.* 

8. This pattern of identical, three-year collective bar¬ 
gaining agreements between Locals 680 (New Jersey) 
and/or 757 (New York) and Metropolitan area ice cream 

* The Metropolitan area is defined by the agreements to covcr 
New York City, Nassau and SufTolk Countics and 14 countics 
of northern New Jersey (Complaint, Exhibits B and C, par. 
2(e)). 
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manufacturers (hereinafter “the Employers”) has existed 
sińce at least April 1, 1952 when the Ice Cream Industry- 
Drivers and Ice Cream Employees Unions Pension Trust 
Fund was created pursuant to a written Agreement and 
Declaration of Trust. (Exhibit A to the Complaint is a 
copy of the Agreement and Declaration of Trust as 
amended to January, 1970.) Originally and continuously 
to the present time the income of the Pension Fund has 
been derived from contributions madę by the Employers 
pursuant to these agreements in respect of hours worked 
by their employees. 

9. Pertinent Fund documents show that for the year 
ending April 30, 1969, employers who were contributors 
to the Pension Fund, in addition to Kraftco, were: 

Abbotts Dairies Div. Fairmount Foods Co. 

Alderney Dairy Company 

Armel French Ice Cream Co. 

Armel Ice Cream Corp. 

Arnolds Ice Cream Co., Inc. 

Bartolini Ice Cream Co., Inc. 

Borden, Inc. 

Calip Dairies, Inc. 

Clinton Milk Company 

Colony Club Ice Cream Co. 

Consumers Ice Cream Corp. 

Costa Ice Cream Company 

Court Leigh Corp. 

Dairymen’s League-Cooperative Association, Inc. 

Deems Ice Cream Corp. 

Doiły Madison Industries Inc. 

Fount-Wip of Newark, Inc. 
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Gold Seal-Rivera Corp. 

Gold Star Ice Cream Co., Inc. 

Hohnekers Dairy 
Instantwhip-Newark, Inc. 

Jahns’ Since 1897, Inc. 

Karl Drogę Ice Cream Co. 

Lighthouse Ice Cream Corp. 

Marchiony Ice Cream Corp. 

Maurice French Ice Cream Corp. 

Mayflower Ice Cream Corp. 

Meadow Gold Products—Div. of Beatrice Foods Co. 
National French Ice Cream Corp. 

Northern Ice Cream Corp. 

Oak Point Creameries, Inc. 

Oak Point Dairies of New Jersey 
Penn Dairies, Inc. 

Priscilla Ice Cream Corp. 

Raritan Valley Farms, Inc. 

R&G Milk Products, Inc. 

Real Ice Cream Co., Inc. 

Lucy Ricciardi, Inc. 

Lucy Ricciardi Ice Cream Sales Corp. 

Senator Frozen Foods, Inc. 

Silver Crown Ice Cream Products Corp. 
Springfield Ice Cream Distributors 
Swift & Co., Inc. 

Twin County Ice Cream Corp. 

Universal Ice Cream Corp. 

Weissglass Gold Seal Farms, Inc. 

Whitehouse Dairy, Inc. 

Whitelawn Dairies, Inc. 
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The Newark Plant Closing 

10. The collective bargaining agreement covering the 
Breyer Newark plant contained the following provision: 

“(e) The Company agrees for the term of this 
Agreement not to remove its manufacturing opera- 
tions from the area of Local 680 and to continue to 
manufacture within the area of Local 680, and the 
Company, including any affiliates or subsidiaries, 
agrees that it shall not establish or operate a plant 
for production of ice cream or frozen dessert Prod¬ 
ucts outside of the Local 680 area for sale or dis- 
tribution of such products in the Metropolitan 
Area;” (Complaint, Exhibit C, p. 8) 

However, sińce this restriction applied only “for the term 
of this Agreement,” and sińce the collective bargaining 
agreement between Kraftco and Local 680 would expire on 
April 30, 1968, Kraftco would have been free on that datę 
of any contractual restriction on the closing of the Breyer 
Newark plant. Any claim by the Unions to the contrary is 
clearly erroneous (affidavit of Samuel J. Cohen, Esq., sworn 
to October 21, 1970 (“Cohen AfTt”) par. 11). 

11. Nevertheless, Kraftco wished to negotiate with the 
Unions before any finał decision on the closing was madę. 
It wished to do so as part of its generał obligation to bar- 
gain with its employee representatives, but also in the hope 
that the Unions would cooperate with any closing in such a 
way as to make it easier for Breyer to retain its northern 
New Jersey distribution. Local 680 represented the Newark 
production employees who would be directly concerned, but 
Local 757 also had an interest because of the proposal to use 
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Breyer Long Island City production and Kraftco’s desire to 
retain as many as possible of its Newark production em- 
ployees at the Long Island City facility. 

12. Kraftco’s efforts to get the Unions to discuss the 
Newark situation began in early January 1968. With disin- 
genuousness characteristic of their attitudes and actions in 
this matter, the Unions claim that when it “became known” 
that Breyer intended to close its Newark plant, “the Unions 
reąuested and Kraftco agreed to negotiate . . . before pro- 
ceeding further with the negotiation of the terms and con- 
ditions of the renewal of the Ice Cream Industry Area-Wide 
Agreement” (Cohen aff’t, pars. 9 and 11, p. 3). The truth 
of the matter is that Local 680 spurned Kraftco’s repeated 
requests to negotiate. Negotiations about the Newark plant 
were not held until after Kraftco formally withdrew from 
the industry-wide negotiations and brought an unfair labor 
practice charge against Local 680 based on its refusal to 
bargain on the subject. Annexed hereto as Exhibit 1 is a 
copy of the charge filed by Kraftco with the N.L.R.B. on 
April 23, 1968. 

13. Finally on April 25,1968, the Unions represented by 
their attorneys Mr. Cohen and Mr. Parsonnette and their 
presidents, Mr. Clark and Mr. McGinley, met at the Shera- 
ton Inn in New York with representatives of Kraftco, 
namely, James J. Leyden, Esq., of the Philadelphia firm of 
Schnader, Harrison, Segal & Lewis and Donald E. Mott of 
Breyer. Aaron Solomon, Esq., counsel for an informal in¬ 
dustry negotiating group and co-counsel with Mr. Cohen to 
the Pension Fund, was also present. I was present in the 
Sheraton while these discussions were in progress and was 
kept abreast of them by Kraftco’s representatives. The in- 
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dustry negotiations on the new Industry Area-Wide Agree- 
ment were going on elsewhere in the same hotel. The in¬ 
dustry negotiations were successfully concluded, with 
Kraftco as a signatory, after separate agreement was 
reached with the Unions on the Newark closing. 

14. Submitted herewith is the affidavit of James J. 
Leyden, Esq., regarding what was said, and morę im- 
portantly, what was not said, in the course of the Breyer 
Newark discussions. Exhibit F to the Complaint (Exhibit 
A to Mr. Cohen’s Aftidavit) is a memorandum of the agree¬ 
ment (“the Breyer Agreement”) reached in the course of 
these discussions. I personally reviewed and approved the 
terms of the Breyer Agreement. 

15. The Breyer Agreement provided that: 

(a) Breyer could, on and after November 2, 1968, 

(i) discontinue production at the Newark plant and 

(ii) relocate its Newark distribution facilities to a new 
location in northern New Jersey from which it could 
sell ice cream products produced by Breyer in Long 
Island City. 

(b) Breyer would pay each production employee 
who was permanently terminated one week’s severance 
pay for each fuli year of service if the employee did not 
quit before production was finally terminated. Each 
such employee would be placed at the bottom of the 
Long Island City seniority list. 

(c) With respect to the Pension Fund the following 
was provided: 

“The consultants to the pension fund shall make 

an actuarial study of the impact, if any, of the dis- 
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continuance of operations and the termination of the 
employees upon the pension fund as of the datę of the 
discontinuance of sueh operations, the cost of which 
shall be borne jointly by the company and the fund. 
If the consultants to the fund determine that the 
fund has been adversely affected as a result of the 
discontinuance of operations by the company at its 
Newark facility, the company agrees to pay to the 
fund the sums determined by the consultants. The 
decision of the consultants shall be finał and binding 
on the parties.” 

The Pension Fund 

16. The Pension Fund was created on April 1, 1952 to 
provide pension and other benefits for employees covered 
by collective bargaining agreements between Locals 680 
and 757 and the Metropolitan area Employers. The Agree- 
ment and Declaration of Trust provided for equal Union 
and Employer representation on the Board of Trustees 
(Exhibit A to the Complaint, Article V, Section 9(aj). 

17. The corpus of the trust consisted of payments in- 
itially madę and thereafter to be madę by the Employers 
pursuant to the several collective bargaining agreements 
and renewals thereof, together with any investment income 
derived therefrom. 

18. The Agreement and Declaration of Trust directed 
the Trustees to formulate the provisions of “the pension 
program contemplated by Collective Bargaining Agree¬ 
ments, and any amendments or renewals thereof” (Exhibit 
A to the Complaint, Article III, Section 4). Thus, originally 
and continuously thereafter, the Industry Area-Wide 
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Agreement severally adopted by the Unions and Employers 
controlled the kind of pension program to be adopted and 
maintained, both as to contributions and level of benefits. 

19. The contributions and level of benefits established 
by the original collective bargaining agreements and all in- 
tervening renewal agreements, including the May 1, 1968 
agreements, contemplated the payment of “normal cost” 
plus interest on “unfunded accrued liability.” 

20. The normal cost of the Pension Fund was determined 
under the “entry age normal cost” method. Under this 
method a level annual cost (adjusted for employee turnover 
and mortality) is calculated for each employee based upon 
his age at the time he was originally hired. This is an 
amount which, if it were contributed from the time of hir- 
ing until retirement, would, at an assumed ratę of invest- 
ment return on the amounts accumulated, build up sufficient 
assets to pay the retirement benefits established under the 
program. The sum of all these level annual costs for each 
employee is the annual normal cost of the fund. 

21. The “unfunded accrued liability” of the Pension 
Fund arises from the fact that when the Pension Fund here 
was established there was a body of employees for whom no 
contributions had been madę in the past but who were to 
receive some retirement credit for their years of past service 
with the Employers. As a result the fund was, in effect, 
short at the moment of its creation by the amount of annual 
normal costs that theoretically would have been contributed 
in respect of the years of past service credit allowed to such 
existing employees. This amount is called the unfunded 
accrued liability of the fund. 
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22. It is true of any pension plan that unfunded accrued 
liability arises when at its creation the plan gives pension 
credit to employees for prior service with an employer. 

Sometimes arrangements are madę to amortize or liąuidate 
the unfunded accrued liability over a period of years by 
controlling the level of benefits so that annual contributions 
received will exceed the normal cost of such benefits by the 
amount necessary to effect the scheduled amortization. 

23. This is most emphatically not what was done with 
unfunded accrued liability under the pension program 
adopted by the Pension Fund and continuously administered 
by the Union and Employer trustees of the Fund. Pursuant 
to the original and successive collective bargaining agree- 
ments, and consistent with accepted actuarial stnHards, 
it was decided in order to maximize the benefits payable 
in respect of the agreed Employer contributions that the 
this so-called “liability” was a theoretical amount for the 
unfunded accrued liability would not be amortized. Thus 
payment of which no one was liable. With the advice and 
approval of the Segal Company it was agreed that the 
Principal amount of the unfunded accrued liability would 
be continued and that only interest would be paid on the 
Principal amount.* 

24. Under this approach to funding, the ultimate ability 
of the Pension Fund to pay benefits at anticipated levels 

- j 

* It should bc notcd that sincc unfunded accrued liability is a 
function of two variablcs, the lcvel of benefits and the total 
number of years of prior scrvicc credit, the measurcmcnt of the 
unfunded accrued liability will incrcasc if the lcvcl of benefits i 

under the plan is inereased. Benefits under the plan herc havc 
bcen inereased from time to timc ovcr the years so that the 
unfunded accrued liability has inereased corrcspondingly. 
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into the indefinite futurę is predicated upon the assumption 
that people will continue to consume, and Employers will 
continue to manufacture and distribute ice cream in the 
Metropolitan area, and the ability of the Unions and Em¬ 
ployers to continue to agree upon satisfactory contribution 
levels. The Unions and the Employers have continued the 
Fund on this basis and the Segal Company has likewise 
consistently endorsed this judgment. 

25. The collective bargaining agreements dated May' 1, 
1968, which were entered into simultaneously with the 
Breyer Agreement specifically continued the Pension Fund 
on the same basis, i.e., normal cost plus interest on unfunded 
accrued liability, by providing that the “pension . . . pro¬ 
gram previously instituted . . . shall be continued during 
the term of this Agreement” (Exhibit D to the Complaint 
p. 53, Exhiibt E to the Complaint p. 51). And in their 
actuarial valuation of the Fund as of April 30, 1968, which 
was based upon the improved benefits provided for by the 
new Industry Area-Wide Agreements, the Segal Company 
certified that “the income reasonably expected from futurę 
employer contributions will be sufficient, after expenses, 
to meet the normal cost and interest on the unfunded ac¬ 
crued liability with respect to all covered employees;....” 
Exhibit 2 hereto is a copy of the Segal Company’s Actuarial 
Review for the indicated period. The ąuoted language 
appears in page 2 of the two-page Actuarial Valuation that 
is appended to this Review. This conclusion was based 
upon calculations which included the Fund’s liability for 
all Breyer Newark employees who were on the pension 
rolls. 
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The “Impact, If any,” of the Breyer Newark Closing 

26. When Kraftco and the Unions met on April 25, 
1968 to discuss the Breyer Newark closing it was recognized 
that the discontinuance of operations in Newark and the 
resulting termination of production employees would affect 
the Pension Fund in that, first, it would result in a reduc- 
tion in futurę contributions by Breyer in respect of the 
terminated employees, but secondly, the futurę obligations 
of the Fund in respect of such of the terminated employees 
whose pension rights had not yet vested would be eliminated, 
sińce by virtue of their termination Defore they were eligible 
to retire they would never make any claim against the 
Pension Fund. 

27. It is apparent from Mr. Cohen’s affidavit (par. 10, 
p. 3) that the Unions’ understanding of the naturę of the 
pension issue was the same as Kraftco’s. Mr. Cohen says 
that the Unions recognized that the closing “would neces- 
sarily result in diminished employment and therefore dimin- 
ished employer contributions to the Pension Fund, sińce 
contributions are based on hours worked.” It is also true, 
as Mr. Cohen says, that the earlier retirement of terminated 
employees eligible to do so could affect the Fund’s expenses 
to some exter.t. Most significantly, however, for what the 
Segal Company later did, is the fact that Mr. Cohen makes 
no claim that the Unions believed that the closing would 
have any impact on the liability of the Pen^on Fund for 
former Breyer employees who were already on the pension 
rolls. This is obviously the case sińce their pension rights 
had already vested and the Fund would have had to pay 
them whether or not the plant closed. 


Q 
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28. Thus, as a matter of the intention of the parties 
to the Breyer Agreement as expressed in Mr. Cohen’s affi- 
davit, the question which was intended to be remitted 
to the actuaries for calculation was whether and to what 
extent the loss of futurę contributions in respect of all of 
the terminated production employees would be off-set by 
changes in the futurę obligations of the Pension Fund re- 
sulting from the early retirements and from the fact that 
the employees whose pension rights had not yet vested 
would never make a claim against the assets of the Fund. 

29. In his deposition testimony Jack M. Elkin, the Segal 
Company actuary-in-charge, testified that on or before May 
31, 1968 the Segal Company had decided what kind of 
study it would make under the Breyer Agreement. No 
representative of the Company consulted with any Kraftco 
representative in connection with this decision. 

Martin E. Segal Company’8 “ Study ” 

30. Production at the Breyer Plant was terminated as 
scheduled on November 2, 1968. Of the 96 employees who 
were employed at Breyer Newark, 55 had been employed 
in distribution and 41 had been engaged in production. 
The distribution employees, with certain exceptions, were 
transferred to Edison, New Jersey and continued their 
employment with the Company. Four of the 41 production 
employees transferred to Long Island City. One produc¬ 
tion employee obtained employment with another Employcr 
in the Metropolitan area. The remaining 36 employees were 
permanently separated from the employ of Kraftco. It 
was to the “impact, if any,” of these 36 terminations of 
production employees that the Segal Company determina- 
tion should have been addressed. 
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31. After the closing Kraftco heard no report of the 
Segal Company’s activities in connection with the Breyer 
Agreement until on or after October 9, 1969 when the 
results of its purported study were sent in a one page letter 
to the Board of Trustees of the Pension Fund. Mr. Elkin 
of the Segal Company testified in deposition that the study 
itself was completed and the results reduced to writing on 
April 4, 1969. 

32. The Segal study was not a calculation of the ad- 
verse effect of the closing as intended by the parties. Dis- 
x*egarding the fact that the Pension Fund was, with its 
explicit approval, maintained by the Unions and the Em- 
ployers under an agreed funding method that precluded 
payment of unfunded accrued liability, the Segal Company 
would have reąuired Breyer to pay the uruunded accrued 
liability associateu with all Breyer Newark employees who 
were on the pension rolls before the Newark plant closed, 
including the Newark distńbution employees who were 
not the subject of the Breyer Agreement. 

33. Indeed, the Segal Company did not deal with the 
Pension Fund as such at all. Rather, it purported to create 
a “Breyer sub-fund” by approximating the contributions 
madę by Breyer Newark over the 16-year history of the 
Fund, net of the estimated amount of benefits paid to 
Breyer Newark retirees, and subtracted that figurę from 
the accrued liability in respect of all former Breyer New¬ 
ark employees then on the rolls. In this fashion the Sega! 
Company came to the conclusion that in order to procure 
an orderly termination of an unproductive facility, Kraftco 
had agreed to pay the Pension Fund approximately $1 
million, or about $300,000 morę than it had paid in eon- 
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tributions to the Fund during the entire 16-year history 
of the Fund and morę than the entire Breyer Newark 
production payroll for the previous two years. 

34. Even apart from this basie error in approach, the 
Segal Company madę other errors, among them the follow- 
ing: 

A. Some of the pensioners had died prior to the 
completion of the study and the resultant savings were 
not taken irto account. 

B. One employee considered as retired, had not re- 
tired and was actually working elsewhere in the in- 
dustry generating contributions to the fund. 

C. The study failed to reflect contributions madę 
by Kraftco between May 25, 1968 and the datę of the 
closing, November 2, 1968. 

D. The Segal study gives credit to Kraftco for 
contributions to the Persion Fund in respect of Breyer 
Newark employees, but does not give credit for the 
income earned over the years on such contributions. 

E. It was improper for the Segal Company to use 
the interest ratę assumption used for the Pension 
Fund on an ongoing basis when this study was pred- 
icated upon a termination analysis. 

35. Submitted herewith is the affidavit of Preston C. 
Bassett, a Vice President and Actuary of Towers, Perrin, 
Forster & Crosby, Ine., a firm of independent consultants. 
His affidavit discusses the Segal Company study and its 
defects in morę detail. 

(Sworn to by David Campbell on December 8, 1970) 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 

COMMONWEALTH OF PENNSYLVANLA } 

v CC • 

COUNTY OF PHILADELPHIA J 0 *" 

James J. Leyden, being duły swom, deposes and says: 

1. I am a member of the bar of the Commonwealth of 
Pennsylvania and a partner in the Philadelphia firm of 
Schnader, Harrison, Segal & Lewis, who acted a^ counsel 
to defendant Kraftco Corporation in the matter herein- 
after mentioned. 

2. I make this attidavit in opposition to the motion of 
plaintiffs in the within action for summary judgment and 
specifically in response to so much of the affidavit in sup- 
port thereof of Samuel J. Cohen, Esq., sworn to October 21, 
1970, as purports to characterize the naturę of the nego- 
tiations of April 25, 1968, which resulted in the agreement 
between Kraftco and the Local Unions 680 and 757 re- 
garding the closing of Breyer’s Newark plant. 

3. Mr. Cohen in paragraph 11 of his affidavit implies 
that it was understood that the Pension Fund would be 
affected “to a substantial degree” by the Breyer plant 
closing and that there was only “a difference of opinion 
between the Unions and Kraftco concerning the extent of 
such adverse impact . . The purported discussions 
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covered by paragraph 11 of Mr. Cohen’s affidavit could 
only have taken place at the Sheraton Inn in New York on 
April 25, 1968 because I am informed and believe that 
there was no prior discussion of the subject matter between 
the parties. I was present at the April 25 meetings and can 
affirm no such diseussions took place. 

4. Whether or not the Breyer Newark plant closing 
would affect the Pension Fund adversely was considered an 
open question at the April 25, 1968 negotiations. There was 
a recognition that the resultant decrease in futurę con- 
tributions might have an adverse effect if there were not 
sufficient offsetting reductions in the futurę obligations of 
the Fund. It was Kraftco’s belief, based upon its own in¬ 
dependent actuarial analysis, that there would be no ad- 
verse effect, that in fact the Fund would be benefitted by 
the closing. 

5. While there was no explicit discussion of such matters 
at the April 25 meetings, the naturę of the Industry pension 
program was well known to the Unions and Kraftco. Both 
sides knew that under the program a large unfunded ac- 
crued liability existed and that there was no provision for 
its amortization. At no point on April 25, 1968 was any 
discussion had with respect to the unfunded accrued lia¬ 
bility of the Pension Fund or any alleged relationship of 
such liability to the Breyer closing. No suggestion was 
madę by any person present that the closing of the Newark 
plant and resulting termination of employees affected the 
actuarial assumptions upon which the Fund operated. No 
one claimed that the closing could possibly affect the Fund’s 
liability for pensioners already on the rolls. 

6. It is significant to notę, furthermore, that in the 
new collective bargaining agreements which were signed 
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five day>' Jater (Exhibits D and E to the Complaint), the 
parties i.pecifically agreed that the Pension Fund would 
continue to operate on the same basis as theretofore and, 
therefore, that no provision would be madę to amortize or 
otherwise fund the unfunded accrued liability. 

7. I regard the purported actuarial study of the Segal 
Company which would require Kraftco to pay the Pension 
Fund an amount necessary to fund an arbitrarily estimated 
“Breyer share” of the unfunded accrued liability as wholly 
non-responsive to and inconsistent with the intention of 
the parties to the Breyer Agreement and contradictory of 
the express terms of the currently effective collective bar- 
gaining agreements which impose no such obligation on 
any Employer participating in the Pension Fund. 


iSworn to by James J. Leyden on December 10, 1970) 


73a 


Affidavit of Preston C. Bassett in Opposition 
to Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

-4.- 

[Same Title] 

-4- 

State of New York ) 

County of New York ( ss> • 

Preston C. Bassett, being duły sworn deposes and says: 

1. I am Vice President and Actuary of Towers, Perrin, 
Forster & Crosby, Inc., a management consulting firm 
specializing in advice on compensation and benefit arrange- 
ments, and, in particular, pension plans. I have been in 
the actuarial field for over 30 years and in the pension 
consulting area for over 20 years. During this time I have 
been consultant on pension matters to numerous corpora- 
tions including Kraftco Corporation and several other major 
U.S. companies. In addition, I have worked on various 
industry and professional committees and have testified 
before various governmental bodies on matters affecting 
pensions, Social Security and Welfare Legislation. I am a 
Fellow of the Society of Actuaries, a Fellow of the Confer- 
ence of Actuaries in Public Practice, a member of the 
American Academy of Actuaries, and a member of many 
other professional groups. 

2. I make this affidavit in opposition to the motion of 
plaintiffs for summary judgment. The facts stated and 
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opinions expressed herein are based upon my review of 
the following materials: 

(a) The Agreement of April 25, 1968 between 
Kraftco Corporation and Local Unions 680 and 757 
which is annexed to the Complaint as Exhibit F (“the 
Breyer Agreement”). 

(b) The Ice Cream Industry Agreement and Dec- 
laration of Trust which is annexed to the Complaint as 
Exhibit A (“the Agreement and Declaration of 
Trust”) pursuant to which the Ice Cream Industry- 
Drivers and Ice Cream Employees Unions Pension 
Trust Fund (“the Pension Fund”) was established and 
maintained. 

(c) The four collective bargaining agreements be¬ 
tween Kraftco Corporation and the two Unions cover- 
ing the periods May 1, 1965 to April 30, 1968 and 
May 1, 1968 to April 30, 1971 (Complaint Exhibits 
B, C, D and E). 

(d) The transcript of, and exhibits to, the deposition 
herein of Martin E. Segal Company (“the Segal Com¬ 
pany”) by Jack M. Elkin, Senior Vice President and 
Chief Actuary (“the Elkin Deposition”). 

(e) The affidavit and exhibits thereto, of Samuel 
J. Cohen, Esq., sworn to October 21, 1970, in support 
of plaintiffs’ motion (“Cohen Affidavit”). 

(f) The affidavit, and exhibits thereto, of David 
Campbell, sworn to December 8, 1970, in opposition 
to plaintiffs’ motion (“Campbell Affidavit”). 

(g) The affidavit of James J. Leyden, Esq., sworn 
to December 10, 1970 in opposition to plaintiffs’ motion 
(“Leyden Affidavit”). 
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Exhibits 15 and 16 to the Elkin Deposition were identified 
by Mr. Elkin as the actuarial study purportedly performed 
by the Segal Company pursuant to the Breyer Agreement. 
Exhibit 11 is a report of the results of the purported study 
and Exhibit 12 explains the calculations madę by the Segal 
Company. Exhibits 18, 19 and 20 are three Annual Actu¬ 
arial Reviews madę of the Pension Fund by the Segal 
Company. 

3. The purposes of this affidavit are the following: 

(a) to explain why the words used in the Breyer 
Agreement and in other related documents raise a sub- 
stantial doubt that the parties intended a study of the 
type performed by the Segal Company; 

(b) to explain why the Breyer Agreement and such 
other related documents, when read against the Cohen, 
Campbell and Leyden Affidavits, indicate that a dif- 
ferent study was intended by the parties; 

(c) to raise certain significant ąuestions in regard 
to the appropriateness in any event of the Segal Com¬ 
pany^ approach to the situation presented by the 
Breyer Agreement, and 

(d) to sbow, even accepting the premises underly- 
ing the Segal Company’s approach, that its calcula¬ 
tions were improperly prepared and that its $978,100 
“deficit” may be overstated by as much as $500,000. 

The Pension Fund 

4. It is important to point out at the outset that an 
actuary recommends but does not decide the amount of and 
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the circumstances under which benefits are to be paid to 
beneficiaries of a fund, or when and in what amount con- 
tributions are to be paid into a fund, or the period over 
which unfunded accrued liability is to be amortized, if at 
all. These matters are decided by the parties who establish 
and maintain the plan and an element of choice is always 
involved. The parties to the fund must decide, or agree 
upon, principles and actuarial assumptions under which 
the fund is to operate. Using those principles and assump¬ 
tions, the actuary gives his opinion as to whether the assets 
of the fund and such investment and contributed income as 
can reasonably be anticipated will be adequate, given the 
age, sex and other pertinent characteristics of he bene¬ 
ficiaries, to pay futurę benefits at the levels desired. 

5. The Pension Fund here was created and maintained 
pursuant to the agreement of the Unions and the Employ- 
ers as expressed in the Agreement and Declaration of Trust 
and the collective bargaining agreements referred to there- 
in (Complaint, Exhibit A; Elkin Deposition, Exhibit 17). 
Administration of the Fund was committed to Trustees 
selected on the basis of equal representation by the Unions 
and the Employers. The Segal Company, as the Fund’s 
actuarial consultants, originally and thereafter periodically, 
advised the Trustees whether in its opinion the contribu- 
tion levels agreed upon from time to time in the collective 
bargaining agreements were sufficient to maintain the 
benefits contemplated by those same agreements, all based 
upon certain agreed upon actuarial assumptions and meth- 
ods (Elkin Deposition, pp. 105-110). If during the course 
of these periodic reviews the Segal Company found that 
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adjustments to benefits or contributions, or change in as- 
sumptions or methods were indicated, these could only be 
taken care of by the further agreement of the parties (Id., 
and Campbell Affidavit, pp. 10-12). 

6. The method used by the Pension Fund to analyze the 
relationship between contributions and benefits under the 
program adopted by the Pension Fund is the entry ^ge 
level or normal cost method. This method has been ade- 
ąuately described by both Mr. Elkin (Deposition, pp. 105-6) 
and Mr. Campbell (Affidavit, pp. 8-11). This method is a 
well rccognized actuarial techniąue and is in common usage 
throughout the United States today. The accountants in 
the Accounting Principles Board Opinion #8 while ap- 
proving other actuarial methods, specifically mention this 
entry age level cost method and the background study to 
Opinion #8 actually recommends this method. 

7. With the use of this method, there will normally be 
an unfunded accrued liability with respect to credit given 
to employees for services rendered by them prior to the 
effective datę of the plan. The development of the unfunded 
accrued liability is described previously by Mr. Elkin 
(Deposition, pp. 105-7) and Mr. Campbell (Affidavit, pp. 
9-10), and both point out that the parties to the Pension 
Fund have at all times agreed upon contributions to the 
Pension Fund sufficient only to cover the amount of the 
normal cost of the benefits for all employees, plus interest 
on the unfunded accrued liability. 

8. It is quite proper in many situations and not at all 
unusual for the parties to a plan to decide not to fund the 
unfunded accrued liability but only to pay interest thereon 
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as was provided under the arrangement here. The Internal 
Revenue Service provides that so long as contributions 
cover the normal cost plus interest on the unfunded ac- 
crued liability its contribution reąuirements for the con- 
tinued ąualification of the pension program will have been 
met. So long as the parties to the particular plan expect 
that the funding of the plan will continue indefinitely into 
the futurę, and the actuary finds no reason to challenge the 
reasonableness of that expectation, there is no need for the 
parties to arrange to fund the unfunded accrued liability. 
Under such an arrangement, therefore, this actuarially 
determined amount, although characterized as a “liability”, 
is not such in the legał sense of the word because the parties 
have not undertaken any obligation to pay it now or in the 
futurę. 

The Breyer Agreement 

9. The words and phrases used by the parties to the 
Breyer Agreement to express the kind of actuarial deter- 
mination they intended be madę, namely “impact” and 
“adversely affected”, have no particular actuarial signifi- 
cance. No conclusion as to their intended meaning could 
be reached within the four corners of the Breyer Agree¬ 
ment itself. Morę basically, orte even has to go outside the 
Breyer Agreement to find out how the “pension fund” 
referred to is structured in terms of its actuarial assump- 
tions, contributions, arrangements, etc. 

10. If one examines the basie documents that give defini- 
tion to the Pension Fund, such as the Agreement and Decla- 
ration of Trust, the collective bargaining agreements, the 
Segal Company’s Annual Actuarial Reviews, etc., one finds 
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a pension program characterized by the actuarial assump- 
tions and methods described by Mr. Elkin (Deposition, pp. 
105-110) and by Mr. Campbell (Affidavit, pp. 8-11). 

11. One also finds evidence in such documentation that at 
least one meaning other than the one chosen by the Segal 
Company could have been attached to the words used in the 
Breyer Agreement to define the study intended. Article I, 
Section 1 of the Agreement and Declaration of Trust (Com- 
plaint, Exhibit A) provides with respect to subseąuent en- 
trants to the Industry plan that a new Employer may par- 
ticipate, 

“. . . provided that the extension of coverage to em- 
ployees of such employer will not adeersely affect the 
soundness of the Fund as determined by the Fund’s 
Actuaries.” (page 1, emphasis added) 

Mr. Elkin has described in his deposition the kind of study 
he would make under this language (pp. 133-144). Using 
the normal cost techniques employed by the Segal Company 
in its Annual Actuarial Reviews, Mr. Elkin says he would 
calculate the normal cost of the Fund plus interest on the 
unfunded accrued liability, first with the new employees 
excluded, and then with the new employees included. The 
difference in the costs so calculated would be a measure of 
the adverse effect of the new entrant’s joining the plan. 

12. The only reason why an actuary would apply one 
method to study the impact of the entry of a new Employer 
and use another when asked to determine the impact of the 
exit of an Employer is that different approaches were in¬ 
tended by the parties or reąuired in the circumstances. 
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13. The Segal Company used a different approach to 
study the impact of the Breyer Newark terminations. What 
it did was to consider as immediately due and payable an 
amount equal to so much of a part of the unfunded accrued 
liability of the Pension Fund which it attributed to all 
Breyer Newark retirees, whether already on the pension 
rolls prior to the closing or going on thereafter. The in- 
consistency of this approach with the prior agreement of 
the parties not to fund the unfunded accrued liability is 
apparent. Furthermore it was explicitly agreed in connec- 
tion with the May 1, 1968 collective bargaining agreement, 
negotiated at the same time as the Breyer Agreement, that 
the pension program would continue as before, which meant 
that no such funding would take place. 

14. The approach taken by the Segal Company with re- 
spect to the Breyer closing is radically different from the 
approach which Mr. Elkin said he would use in response to 
the “adversely affect” language in the Agreement and Dec- 
laration of Trust. In the absence of evidence that the parties 
intended such a result, I can see no basis for construing such 
similar language in the Breyer Agreement in so different a 
fashion. 

The Intention of the Parties 

15. If reference is madę to the Affidavits of Mr. Cohen, 
Mr. Campbell and Mr. Leyden to supplement what the basie 
documents suggest about the intentions of the parties, it 
does not seem possible to conclude that the Segal Company 
study was what the parties intended by paragraph 3 of the 
Breyer Agreement. The parties appear to have been eon- 
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cerned with the reduction of futurę contributions in re- 
spect of the Newark production employees who would be 
terminated and relating that to the changes in the Fund’s 
futurę obligations for these employees. (See Cohen AfTi- 
davit, page 3, paragraph 10; and Campbell Affidavit, pages 
12-13, paragraphs 26-28.) This approach would involve 
comparing the present value of the futurę contributions 
that would have been paid in respect of the terminated 
employees and contrast that with the difference between 
the present value of benefits that would have been claimed 
in the futurę by terminated employees and the present 
value of benefits actually to be claimed by such terminated 
employees. This approach is predicated upon the ongoing 
naturę of the Fund, which is obviously what the parties 
assumed. 

16. The Segal Company’s approach cannot be justified 
if the Affidavits accurately reflect the intent of the parties 
to the Breyer Agreement. The Segal Company calculation 
proceeds on the assumption that the parties contemplated 
funding a portion of the unfunded accrued liability of the 
Fund allocable to all Breyer Newark retirees. The concept 
of an unfunded accrued liability associated with the New¬ 
ark facility alone is foreign to the naturę of the Pension 
Fund. At all times the Fund has been a joint industry-wide 
venture with the contributions of all Employers being 
pooled in a single fund which bears the liability for the re- 
tired employees of all participating Employers. To split 
apart and carve out past contributions and past retirements 
from the 16-year old pool because the employees were once 
associated with the Newark facility is not consistent with 
the current or historical pension program established by 


ł 


82a 


Affidavit of Preston C. Bassett in Opposition to Motion 

the parties. Indeed, the April 30, 1968 Annual Actuarial 
Review by the Segal Company (Elkin Deposition, Exhibit 
19), indicates that there was already sufficient money in 
the Pension Fund to provide the benefits for all retired 
employees, including former Breyer Newark employees. So 
radical a departure from past concepts and practices re- 
quires specific justification. No such justification appears. 
The Leyden Affidavit discloses that no discussion was had 
on April 25 with respect to the unfunded accrued liability. 

17. The inappropriateness of the Segal Company ap- 
proach is also demonstrated by the fact that were Kraftco 
now to contribute the $978,100 calculated by the Segal 
Company, this would have the efTect under the current pro¬ 
gram of either (a) decreasing the futurę contributions 
from the remaining Employers or (b) increasing the bene¬ 
fits ahove current levels established by the collective bar- 
gaining agreements for the remaining participants or 
(c) providing for the partial funding of the unfunded ac¬ 
crued liability. Altematives (a) and (b) are the converse 
of an adverse effect and (c) would provide something that 
had already been agreed would not be provided for under 
the funding of the program. 

18. The inconsistency and inequity of the Segal Com¬ 
pany result is also attested to by the fact that the approxi- 
rnately $1 million would be contributed by virtue of a 
caiculation which takes as its predicate the need to sepa- 
rately fully fund all of the credited benefits for all prior 
employees of the Newark facility. If the approximately $1 
million were ear-marked for them, their benefits would be 
fully funded while the benefits for all other participants 
would not be. On the other har.d, if the $1 million were 
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put into the Fund generaily for the benefit of all employees 
in the fashion outlined in paragraph 17 above, Kraftco 
would be paying for the funding of the benefits of other 
employees with money purportedly necessary to guarantee 
the pensions of its own Breyer employees. 

The Segal Company Całculations 

19. Finally, even if it is assumed that the parties in- 
tended that the Segal Company make the study which it 
did make, the data, calculation procedures and methods 
used were incorrect to such an extent as to completely in- 
validate the results (Campbell Affidavit, pp. 13-16). Brief- 
ly, the most important matters are: 

(A) In determining the Fund’s liability in respect to 
Breyer’s employees on the rolls, the całculations included 
retired Breyer employees who had never been engaged in 
production at the Newark plant and who could not be con- 
sidered to have been affected by the discontinuance of pro¬ 
duction at Newark. The Fund’s liability for such retirees 
should not have been included. 

(B) While my firm has not had a chance to review all of 
the data in detail, it appears that certain data errors were 
maue. For example, we believe that two employees classi- 
fied as eligible to retire were also included among pre- 
existing retired employees and thus were included twice in 
the całculations; that one or morę of the Breyer retirees 
had died prior to the datę of the study and the resultant 
savings were not taken into account. There were several 
other such errors which significantly affected the results. 
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(C) The study failed to give Kraftco credit for the 
Breyer Newark contributions which it madę between May 
25, 1968 and the datę of the closing, November 1, 1968. 

(D) Specific account was not taken of the facts, (i) that 
the contributions were invested and had earned interest 
sińce 1952, (ii) that expenses had been incurred and (iii) 
that certain death and termination benefits are provided 
by the Plan. 

(E) The Segal Company used the 3% interest assump- 
tion used for the Fund on an ongoing basis while its study 
was predicated upon an analysis of the unfunded accrued 
liability being presently payable. Under such an approach 
an interest ratę which was realistic in terms of today’s 
cost of money should have been used. 

20. A preliminary review which my firm has madę in- 
dicates that if these adjustments were madę, the net amount 
of the “deficit” purportedly payable by Kraftco could be 
reduced by as much as $500,000. 

21. Mr. Elkin, in his deposition, sought to justify some 
of the omissions referred to above by stating that he felt it 
sufficient to make approximations (Elkin Deposition, pp. 
85-901. In most actuarial calculations it is proper to make 
certain kinds of estimates. In a continuing fund where 
contributions and benefits are continuously being paid and 
periodic readjustments are agreed upon in accordance with 
experience, there is always an opportunity to adjust for 

r inaccuracies in earlier estimates. But in a one-time calcula- 

tion of this naturę where it is to be determined whether a 
fixed amount will be paid by one of the parties, it is the 
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obligation of an actuary to make his calculations as precise 
as they reasonably can be madę under the circumstanees. 

22. It appears that if the Segal Company had madę a 
study of the type intended by the parties, Kraftco Corpora¬ 
tion might not have been called upon to pay anything into 
the Pension Fund (Leyden Affidavit, p. 2 para 4). But 
even assuming the validity of the Segal Company’s ap- 
proach, its lack of precision could, as indicated, cost Kraftco 
Corporation $500,000. 

Preston C. Bassett 
(Sworn to by Preston C. Bassett on Deeember 10, 1970) 
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UNITED STATES D1STRICT COURT 
Southern District of New York 

-+- 

[Same Title] 

-4- 

Cohen, Weiss & Simon, New York City, by 
Samuel J. Cohen, Esq., 

Attorney for Plaintiff Unions. 

Sullivan & Cromwell, New York City, by 
John F. Cannon, Esq., 

Attorney for Defendant Kraftco Corporation. 

Tyler, D . J . 

This lawsuit concerns an agreement (hereinafter 
“Breyer Agreement”) between Locals 757 and 680 of the 
Ice Cream, and Milk Drivers and Employees Unions, re- 
spectively, and Kraftco Corporation (hereinafter “Kraft¬ 
co” or “the company”) respecting Kraftco’s liability to an 
industry-wide employees pension fund (the “Fund”) on 
account of the termination of operations at its Newark, 
New Jersey plant. By way of summary judgment, the 
Union plaintiffs seek to enforce the determination of the 
actuary, Segal & Co., the Fund’s consultants to whom the 
contract referred the liability question, that the plant 
closing “damaged” the Fund in the amount of $978,100. 
Opposing summary judgment, defendants argue that the 
determination of the actuary reflects an egregious and un- 
intended departure from the established method of assess- 
ing employer contributions to the Fund. At a hearing on 
January 11, 1971, the undersigned delivered orally an 
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interim opinion setting forth the perceived deficiencies in 
the parties’ (particularly plaintiffs’) positions and suggest- 
ing that further evidence might be produced in support 
thereof. Both counsel declined further submissions, and, 
at their request, orał argument was heard on January 26, 
1971. 

The parties do not dispute that the initial and all subse- 
quent industry-wide collective bargaining agreements pro- 
vided that assessments be levied upon contributing employ- 
ers based on the “entry age normal eost”, plus interest on 
the “unfunded accrued liability”. This method requires 
that for the working term of each employee, the participat- 
ing employer contributes a determined amount, adjusted 
for turnover and mortality, which, at an assumed ratę of 
investment return, will accumulate sufficient assets to pay 
the promised retirement benefits. In addition, the employer 
pays annual interest at the ratę of %'/< on the accrued 
liability, which consists of the sum of past service credit 
extended to existing employees at the inception of the 
Fund. These credits comprise a deficit of the Fund, an 
amount which increases along with benefit levels. This ac¬ 
crued liability was not to be amortized unless the partici- 
pants or their representatives were to determine, with the 
advice of the actuary, that amortization is necessary to 
maintain the ability of the Fund to meet its continuing 
liability to pensioners. The accrued liability, then, con- 
stitutes only a theoretical or potential debt, dependent upon 
economic conditions generally and in the industry itself. 
Since it is acknowledged that the major portion of the Sefi^I 
figurę comprises a present assessment in respect of the 
unfunded accrued liability attributable to Kraftco’s 
Newark emj)loyees. there is no question hut that the as¬ 
sessment represents a departure, to some extent, from the 
traditional funding practice. 
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The contest turns on (1) the extent to which this court 
is empowered to scrutinize the actuarial determination, and 
(2) the intended scope of the Breyer Agreement’ft submis- 
sion to the actuary. 

The company’s challenge may fairly be characterized not 
as charging fraud or misconduct but gross error. There is 
little ąuestion but that were the Segal determination the 
product of an arbitral proceeding, it would be entitled to 
confirmation. Short of fraud or misconduct, errors of judg- 
ment or law are not subject to correction by the courts. 
Shevell V. Besen, 29 A.D.2d 751, 287 N.Y.S.2d 340 (lst 
Dept. 1968), Korein V. Rabin, 29 A.D.2d 351, 287 N.Y.S. 
2d 975 (lst Dept. 1968). Even resolution of ambiguity in 
the submission is for the arbitrators. Matter of Colleti, 
23 A.D.2d 245, 260 N.Y.S.2d 130, 133 (lst Dept. 1965). 
Only if the construction adopted by the arbitrators defies 
all reason will an award be set aside. Granite Worsted 
Mills, Inc. V. Aaronson Cowen, Ltd., 25 N.Y.2d 451, 306 
N.Y.S.2d 934 (1969), Matter of National Cash Register, 
8 N.Y.2d 377, 208 N.Y.S.2d 951, 955 (1960), Matter of 
S&W Fine Foods, 7 N.Y.2d 1018, 200 N.Y.S.2d 59 (1960). 

Whereas arbitral awards are freąuently before the 
courts for confirmation, judicial review of appraisals is 
rare. What little precedent there is for guidance, how- 
ever, suggests, as the company urges, that review of ap¬ 
praisals is governed by different and broader standards. 
Cohen V. Atlas Assurance Co., 148 N.Y.S. 563 (lst Dept. 
1914), enumerated those factors which, if shown by elear 
and convincing evidence, would vitiate an appraisal: 

.. . any inference or finding that the appraisal was 
not honestly madę in good faith, and under the cir- 
cumstances, with sufjicient thoroughness and by 
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followiny the ordinary and only tests that could be 

applied. (emphasis added) at 566. 

In Geruant v. New Enyland Fire Insurance Co., 306 N.Y. 
393, 128 N.Y.S.2d (1954), the New York Court of Ap- 
peals vacated an award because two of three appraisers 
refused to hear evidence on what the court deemed essential 
ingredients of a fire loss appraisal. The appraisers’ rejec- 
tion of such measures of loss as market value was held to 
be “misconduct in a legał sense,” supra at 399. Although, 
framing the defect as legał misconduct, the Gerrant court 
specifically refused to endorse the expedient of declaring 
appraisals and arbitrations subject to the same standards 
of review. Supra, at 399, 400. 

Little support for plai.itiffs’ position that the court may 
not review an appraisal determination for reasonable cor- 
rectness is found in the latest revision of New York pro¬ 
cedurę. New York CPLR $ 7601. The object of the statute 
was to empower the courts to compel performance of an 
appraisal agreement, not to set standards for judicial con- 
firmation. Moreover, the permissive language of section 
7601, contrasted to the mandatory enforcement directed by 
section 7503 governing arbitrations, strongly suggests that 
the legislature intended to preserve certain traditional dis- 
tinctions between the two processes. See discussion con- 
cerning In re Delmar Box, 309 N.Y. 60, 127 N.E. 808 
(1955), infra. A court reviewing an agreement to arbitrate 
may only declare the contract void or compel arbitration. 
On the other hand, when reviewing an appraisal agree¬ 
ment, a court not only has the newly delegated power to 
compel appraisal, but retains as well the authority to sub- 
stitute itself for the appraisers or to enforce the agree¬ 
ment as if it intended the accoutrements of arbitration. 
Practice Commentary to N.Y. CPLR S 7601 (McKinney 
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1963). Thus, notwithstanding imprecise dicta equating 
the rights to challenge appraisals and arbitrations, the 
Court of Appeals gave effect to the permissive language of 
the statute by refusing confirmation of the appraiser’s 
determination explicitly because confirmation lies in the 
discretion of the trial court. Dimson V. Elghanayan, 19 
N.Y.2d 316, 280 N.Y.S.2d 97 (1967). 

While not inconceivable that New York will follow those 
sister states which have accorded appraisal the same pre- 
sumptive validity as arbitration, such a course would fly in 
the face of precedent and also, perhaps, good sense. The 
differences between the two processes were quite fully set 
forth by the present Chief Judge of the State’s highest 
court in In re Delmar Box Co., supra: 

An agreement for arbitration ordinarily encom- 
passes the disposition of the entire controversy be¬ 
tween the parties, upon which judgment may be 
entered after judicial confirmation of the arbitra¬ 
tion award, Civ.Prac.Act, § 1464, while the agree¬ 
ment for appraisal ext"inds merely to the resolution 
of the specific issues of actual cash value and the 
amount of loss, all other issues being reserved for 
determination in a plenary action. See Matter of 
American Ins. Co., 208 App.Div. 168, 170-171, 203 
N.Y.S. 206, 207-208. Appraisal proceedings are, 
moreover, attended by a larger measure of infor- 
mality, see Strome v. London Assur. Corp., 20 App. 
Div. 571, 573, 47 N.Y.S. 481, 483, affirmed 162 N.Y. 
627, 57 N.E. 1125, and appraisers are “ ‘not bound 
to the strict judicial investigation of an arbitra¬ 
tion.’ ” See Matter of American Ins. Co., supra, 
208 App.Div. 168, 171, 203 N.Y.S. 206, 208. Arbi- 
trators are required to take a formal oath, Civ. 
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Prac.Act, § 1455, and may act only upon proof ad- 
duced at a hearing of which due notice has been 
given to each of the parties, Civ.Prac.Act, $ 1454* 
They may not predicate their award upon evidence 
garnered through an ex parte investigation of their 
own, at least unless so authorized by the parties. 
See Stefana Bcrizzi Co. v. Krausz, 239 N.Y. 315, 
14G N.E. 436. Appraisers, on the other hand, are 
not recjuired to take an oath. See Syracuse Savinys 
Bank V. Yorlcshire Ins. Co., 301 N.Y. 403, 411, 94 
N.E.2d 73, 78; Wurster V. Armfield, 175 N.Y. 256, 
264, 67 N.E. 584, 586; Williams V. Hamilton Fire 
Ins. Co., 118 Misc. 799, 194 N.Y.S. 798. They are 
likewise "not obliged to give the claimant any formal 
notice or to hear evidence”; and they may appar- 
ently proceed by ex parte investigation, so long as 
the parties are given an opportunity to make state- 
ments and explanations to the appraisers with re- 
gard to the matters in issue. See Kaiser V. Hamburg- 
Bremcn Fire Ins. Co., 59 App.Diw 525, 530, 69 
N.Y.S. 344, 347, affirmed 172 N.Y. 663, 65 N.E. 
1118; Townsend v. Greenwich Ins. Co., 86 App.Div. 
323, 326-327, 83 N.Y.S. 909, 911-912, affirmed 178 
N.Y. 634, 71 N.E. 1140; Matter of American Ins. 
Co., supra, 208 App.Div. 168, 171, 203 N.Y.S. 206, 
208.' 

Furthermore, in an arbitration, all the arbitra- 
tors, if there be morę than one, "must meet together 
and hear all the allegations and proofs of the 


In distinction to the proccdurcs followcd in insurancc appraisals, 
no opportunity to make statements and cxplanations to the 
actuaries need be (nor was in this case) afTordcd. This factor 
underscores further the danger potcntial in shielding appraisals, 
to the same cxtent as arbitrations, from judicial scrutiny. 
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parties”. Civ.Prac.Act, § 1456. The standard ap- 
praisal clause, in contrast, specifically recites that 
the umpire is not to participate in the appraisal in 
all cases, but is only to pass on such differences as 
they may be between the appraisers designated by 
the respective parties. In addition, the vacatur of 
an arbitration award invariably results in a new 
arbitration, Civ.Prac.Act § 1462; see Matter of 
Fletcher, 237 N.Y. 440, 449, 143 N.E. 248, 251, 
wnereas after an appraisal award has been set 
aside without any fault on the part of the insured, 
he is not reąuired to submit to any further appraise- 
ment but is free to litigate the issues in an action 
at law on the policy. See Gemant v. New England 
Fire In*. Co., 306 N.Y. 393, 400, 118 N.E.2d 574, 
577. 

Delmar Box refused to give effect to a minor revision of 
the arbitration statute which arguably empowered the 
courts to compel performance of an appraisal agreement 
so long as the formalities of arbitration were observed. The 
absence of a elear legislative directive to change traditional 
judicial practice is as relevant here as it was in that case: 

It is a Cardinal principle of statutory interpretation 
that the intention to change a long-established rule 
or principle is not to be imputed to the legislature in 
absence of a elear manifestation. See Homnyack v. 
Prudential Ins. Co. of America, 194 N.Y. 456, 460, 
87 N.E. 769, 771; Seliyman V. Friedlander, 199 N.Y. 
373, 376, 92 N.E. 1047, 1048. Delmar Box, supra 
at 66. 

Analogously, absent a specific enaetment by the legislature 
respecting the criteria for judicial review of appraisals, the 
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settled practice of vacating an appraisal or actuarial de- 
termination for failure to follow the correct eva!uative 
formula must be followed in this case. 

Exception from this generał rule might be permissible, 
however, if there was elear evidence that the parties in- 
tended to confer upon Segal & Co. the authority to resolve 
the ambiguity in the contractual language. 2 Contention to 
this effect is the mainstay of plaintiffs’ case for summary 
judgment. Although adoption of this position would greatly 
simplify the court’s task, the events surrounding execution 
of the Breyer Agreement do not support such an inference. 
It was conceded at the January 26 hearing that there was 
no discussion between the contracting parties concerning 
the meaning of “impact” or “adversely affected” or the 
extent of authority they intended to confer upon Segal. 
Two additional circumstances compel me to reject plain- 
tiffs’ contention: (1) this section of the Breyer Agreement 
was incidental to the major provision concerning severance 
pay, upon which the discussions focused; and (2) the prob¬ 
lem submitted for evaluation involved not a tangible res, 
such as a house destroyed by fire, but an intangible projec- 
tion which presented a ąuestion of first impression for this 


2 Scction 2 of the Breyer Agreement, the only portion relevant to 
this suit provides: 

"The consultants to the pension fun 1 shall make an actu- 
arial study of the impact, if ans, of the disi.ontinuance of 
operations and the termination of the employees upon the 
pension fund as of the datę of the discontinuance of such 
operations, the cost of which shall be borne jointly by the 
company and the fund. // the consultants to the fund deter- 
mine that the fund has heen adsersely affected as a result of 
the discontinuance of operations by the company at its 
Newark facility, the company agrees to pay to the fund the 
sums determined by the consultants. The dccision of the 
consultants shall be finał and binding on the parties. (cm- 
phasis added).” 
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particular Fund. Therefore, I am constrained to find that 
the contractual language employed was inadvertently broad, 
easily susceptible to misunderstanding, and that it was not 
intended thereby to submit to Segal & Co. a problem of 
interpretation which exceeds the traditional scope and ex- 
pertise of an actuary. Indeed, the company has madę a 
strong showing that the actuaries gave virtually no atten- 
tion to the problem of interpreting their charge. 

Accordingly, the court holds that summaiy judgment 
must be denied and the issue remanded to the actuaries for 
redetermination pursuant to CPLR section 7601 and in 
accordance with the determinations hereinafter as to the 
proper execution of their commission. 

Since both counsel declined the courfs reąuest for fur- 
ther submissions, the specific import of the contractual lan¬ 
guage must be determined by the court to the extent i os- 
sible from the present record. Plaintiffs have proffered no 
evidence directly supporting the correctness of Segal’s ap- 
proach. The affidavit of Preston Bassett, Vice-President 
and Actuary of an independent consulting firm, submitted 
by defendant and the deposition testimony of Mr. Elkin, 
Segal & Co., chief actuary, establish beyond a peradven- 
ture that the Segal determination reflects an egregious de- 
parture from past funding practice. Specifically, I find that 
a present assessment of accrued liability attributable to 
Kraftco’s Newark employees constituted error, in that it 
disregarded the basie decision not to amortize the accrued 
liability and imposed liability uneąually upon Kraftco, par- 
ticularly in view of Kraftco’s continued participation in the 
Fund through its other plants. 

Kraftco takes the position that the unfunded accrued 
liability should play absolutely no part in the determina¬ 
tion of “impact” of the plant closing, and its affidavits, par- 
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ticularly the Bassett affidavit, support Łhat position. While 
that position may prove to be correct, the problem of the 
proper treatment of the accrued liability factor is too com- 
plex to dispose of on the basis of affidavits alone. Rather 
than substitute the court’s judgment for that of the ap- 
praisers, I think it singularly appropriate to take advantage 
here of the latitude offered by N.Y. CPLR § 7601 to remand 
and enforce this appraisal “as if it were an arbitration”. 
Therefore, remand procedurę before Segal & Co. shall be 
attended by the formalities which normally accompai.y an 
arbitration proceeding, subject to waiver by stipulation of 
the parties. This will guarar.tee an opportunity to the 
parties to air their respective positions as to the appropriate 
method of computation. 

In view of the imminent resumption of labor negotiations 
this spring, however, the court would not object to deferring 
the remand to permit the parties, with, perhaps, the advice 
of Segal & Co., to provide for proper disposition of this 
issue within the context of the industry-wide collective bar- 
gaining agreement which gave birth to the Fund itself. 
Counsel should inform the court if they wish to proceed in 
this manner. 

Summary judgment is denied. The appraisal deter- 
mination is vacated and remanded. Settle order accord- 
ingly. 

Dated: New York, N. Y. 

February 25, 1971. 

/s/ H. R. Tyler, J. 

U.S.D.J. 
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Redetermination by Actuary, 

Dated March 24, 1971 

UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civ. 1246 H.R.T. 

[Same Title] 

Plaintiffs having moved pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedurę for summary judgment 
directing defendant Kraftco Corporation (“Kraftco”) to 
pay the sum of $978,100 to plaintiffs on behalf of the Ice 
Cream Industry-Drivers and Ice Cream Employees Unions 
Pension Fund (the “Pension Fund”), and said motion hav- 
ing come on to be heard before this Court on December 18, 
1970, January 11,1971 and January 26, 1971; 

Now, upon reading and filing the Summons and Com- 
plaint, dated March 25, 1970, and the exhibits thereto, the 
Notice of Motion dated October 23, 1970, Plaintiffs’ State- 
ment pursuant to General Rule 9(g) of this Court, dated 
October 23, 1970, the afłidavit of Samuel J. Cohen, Esq., 
sworn to October 21, 1970, and the exhibits thereto, the 
affidavit of Lawrence W. McGinley, sworn to December 28, 
1970, the affidavit of Peter F. Clark, sworn to December 29, 
1970, and the affidavit of Peter F. Clark, sworn to January 
28, 1971, all submitted in support of said motion; and upon 
reading and filing the answer of defendant Kraftco, dated 
July 1, 1970, defendant Kraftco’s Statement under General 
Rule 9(g> of this Court, dated December 11, 1970, the 
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affidavit of David Campbell, sworn to December 8, 1970, 
and the exhibits thereto, the affidavit of James J. Leyden, 
Esq., sworn to December 10, 1970, the affidavit of Preston 
C. Bassett, sworn to December 10, 1970, and the deposition 
herein of Martin E. Segal Company (“Segal Company”) by 
Jack M. Elkin (taken on July 10, 1970 and November 12, 
1970), Thomas W. Fitzgerald (taken on November 23, 
1970) and Irving McDougall (taken on November 23, 
1970), and the exhibits thereto, all submitted in opposition 
to said motion; and plaintiffs and defendant Kraftco hav- 
ing been given an opportunity to submit further evidence 
in support of their respective positions and counsel having 
declined such opportunity; and due deliberation having 
been had thereon and the opinion of the Court having been 
filed on February 26, 1971, and the Court having found, 
among other things, that 

1. The contractual language employed in paragraph 
3 of the agreement dated April 25, 1968 between the 
plaintiff Unions and defendant Kraftco regarding the 
closing of the Breyer-Newark plant (Complaint, Ex- 
hibit F; the “Breyer Agreement”) was inadvertently 
broad and easily susceptible to misunderstrnding; 

2. The events surrounding the execution of the 
Breyer Agreement show that the parties thereto did 
not intend to confer upon the Segal Company the 
authority to resolvc- the ambiguity in the contractual 
language or to submit to the Segal Company a problem 
of interpretation which exceeds the traditional scope 
and expertise of an actuary; and 

3. The determination of the Segal Company with 
respect to impact upon the Pension Fund of the closing 
of the Breyer-Newark plant (Cohen Affidavit, Exhibit 
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B) reflects a departure from past funding practice and 
is erroneous in that it disregarded the basie decision 
not to amortize the unfunded accrued liability; 

Now, Therefore, pursuant to Rule 56 (d) of the Federal 
Rules of Civil Procedurę, it is 

Ordered that plaintiffs’ motion for summary judgment 
be and the same hereby is denied, and it is further 

Ordered that the determination of the Segal Company 
with respect to the impact upon the Pension Fund of the 
Breyer-Newark plant closing be and the same hereby is 
vacated, and it is further 

Ordered that the issue be remanded to the Segal Com¬ 
pany to make the actuarial determination contemplated by 
the Breyer Agreement, such determination to be madę under 
the following terms and conditions: 

(1) The determination by the Segal Company shall, 
subject to waiver by stipulation of the parties, be 
attended by the formaiities which normally accompany 
an arbitration under Article 75 of the New York Civil 
Practice Law and Rules; 

(2) Prior Lo the commencement of any proceedings 
on the remand, the Segal Company shall identify as to 
datę, place, parties and substance, all ex parte Com¬ 
munications regarding the Breyer Agreement which 
it or anyone on its behalf may have had with any rep- 
resentative of either of the plaintiff Unions or of de- 
fendant Kraftco, or with any other party; 

(3) All proceedings before the Segal Company shall 
be transcribed in fuli and the Segal Company shall 
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prepare a written report setting forth and explaining, 
to the extent necessary to facilitate review by the 
Court, the data and other facts relied upon, the as- 
sumptions and analysis employed and the calculations 
performed; 

(4) The determination and report shall be madę 
only by an actuary of the Segal Company and shall be 
consistent with the funding practice of the Pension 
Fund prevailing at the time of the closing of the 
Breyer-Newark plant; 

(5) The determination and report of the Segal Com¬ 
pany shall be madę in conformity with the Breyer 
Agreement as construed by the Court’s opinion of Feb- 
ruary 26, 1971 and in this regard consideration may 
be given to the affidavits and exhibits of record on this 
motion; 

and it is further 

Ordered that this Court retains jurisdiction of this action 
subject to further stipulation of the parties and orders of 
the Court. 

Dated: New York, New York, 

March 24, 1971 

/s/ H. R. Tyler, Jr. 

U.S.D.J. 
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I. History 

On April 25, 1968, an Agreement (hereafter referred to 
as the Breyer Agreement) was entered into by and between 
Sealtest Foods Division, National Dairy Products Corpora¬ 
tion (now Kraftco Corporation) and Locals 757 and 680 
of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America. The Agreement deals 
with the natter of Kraftco’s right to discontinue production 
in its plant located in Newark, New Jersey, and in Section 
3 states the following: 

“3. The consultants to the pension fund shall make an 
actuarial study of the impact, if any, of the discon- 
tinuance of operations and the termination of the em- 
ployees upon the pension fund as of the datę of the 
discontinuance of such operations, the cost of which 
shall be borne jointly by the company and the fund. 
If the consultants to the fund determine that the fund 
had been adversely affected as a result of the discon¬ 
tinuance of operations by the company at its Newark 
facility, the company agrees to pay to the fund the sums 
determined by the consultants. The decision of the 
consultants shall be finał and binding on the parties.” 

In due course, the Segal Company madę an actuarial 
study of the impact of the closing of the Newark plant on 
the Ice Cream Industry—Drivers and Ice Cream Employees 
Unions Pension Fund The Segal study showed that the 
closing had an adverse effect on the fund in the amount of 
$978,100, and this result was conveyed to the trustees of 
the fund in October 1969. 
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Subseąuently, Kraftco (hereafter referred to as the De- 
fendant) challenged the Segal calculation and refused to 
make payment. As a conseąuence, the Unions (hereafter 
referred to as the Plaintiff ) brought an action in the U. S. 
District Court and madę a motion for summary judgment 
in the amount set forth in the Segal study. 

The motion was heard by Hon. H. R. Tyler, Jr., U.S.D.J., 
who denied the PlaintifTs motion for a summary judgment. 
The Court found that the calculation called for in the quoted 
section of the Breyer Agreement was in the naturę of an 
appraisal rather than an arbitration and was, therefore, 
subject to review by the Court. Upon review, the Court 
found that the Agreement was ambiguous, that the Segal 
Company had not given sufficient consideration to its mean- 
ing, and that the actuarial calculation madę was not in 
conformity with the construction placed on it by the Court. 
The Court noted, however, that the actuarial concepts in- 
volved were ^omplex and, for this reason, hesitated to sub- 
stitute its judgment for that of “the appraisers” (Opinion 
of Judge Tyler, February 25, 1971). Instead, the Court 
found it appropriate to remand the issue to the Segal Com¬ 
pany for a further determination. The remand was set 
forth in an Order of the Court dated March 24, 1971, 

II. The Court Order 

The Court Order of March 24, 1971, contained five in- 
structions, which are set forth below: 

“Ordered that the issue be remanded to the Segal 
Company to make the actuarial determination contem- 
plated by the Breyer Agreement, such determination 
to be madę under the following terms and conditions: 







102a 


Redetermination by Actuary, Dated August 27, 1973 

(1) The determination by the Segal Company 

4 shall, subject to waiver by stipulation of the parties, 

be attended by the formalities which normally ac- 
company an arbitration under Article 75 of the New 
York Civil Practice Law and Rules; 

(2) Prior to the commencement of any proceed- 
ings on the remand, the Segal Company shall identify 
as to datę, place, parties and substance, all ex parte 
Communications regarding the Breyer Agreement 
which it or anyone on its behalf may have had with 
any representative of either of the plaintiff Unions 
or of defendant Kraftco, or with any other party; 

(3) All proceedings before the Segal Company 
shall be transcribed in fuli and the Segal Company 
shall prepare a written report setting forth and ex- 
plaining, to the extent necessary to facilitate re- 
view by the Court, the data and other facts relied 
upon, the assumptions and analysis employed and 
the calculations performed; 

(4) The determination and report shall be madę 
only by an actuary of the Segal Company and shall 
be consistent with the funding practice of the Pen- 
sion Fund prevailing at the time of the closing of 
the Breyer-Newark plant; 

(5) The determination and report of the Segal 
Company shall be madę in conformity with the 
Breyer Agreement as construed by the Court’s 
opinion of February 26, 1971 and in this regard 
consideration may be given to the affidavits and ex- 
hibits of record on this motion.” 

The first three points called for by the Court’s Order 
have been complied with. 
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With respect to pointa (4) and (5), it is noted that the 
proceeding before the Segal Company was condueted by its 
Chief Actuary, who madę the determination contained in 
this report. Further, the Actuary finds that his determina¬ 
tion is consistent with the funding practice of the pension 
fund prevailing at the time of the closing of the Breyer- 
Newark plant and that it is in conformity with the con- 
struction placed on the Breyer Agreement by the Court’s 
opinion of February 26, 1971, as the Actuary understands 
that opinion. 

III. The Actuary’s Understanding of the 
Court’s Opinion 

In remanding the issue to the Segal Company, the Court 
did not set out precise instructions or guidelines for the 
Actuary. Inasmuch as the Actuary’s understanding of what 
the Court had in mind is central to his finding, as set forth 
in this document, it is important to state at the outset his 
interpretation of the terms and conditions in the Court 
order. 

The Actuary believes that the Court’s instructions to him 
may be paraphrased in the following manner: 

I find that the Breyer Agreement on which you based 
a calculation submitted to the trustees of the pension 
fund on October 9, 1969, is ambiguous. I believe that 
you did not give sufficient consideration to how that 
Agreement sh' ’ 1 be interpreted and that the inter¬ 
pretation plactu dpon it in making your calculation 
was erroneous. I do not believe that it was consistent 
with the previous funding practices of the pension 
fund. The Defendant has advanced its own interpreta- 
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tion of the Agreement and has outlined the method by 
which it believes the impact should be calculated con- 
sistent with that interpretation. At the same time, the 
Defendant has referred to a third interpretation which 
it says the Segal Company could have madę. I recog- 
nize that the actuarial concepts involved in this matter 
are complex and I feel that a judgment rendered by 
an Actuary would, in all likelihood, prove morę com- 
petent than one madę by the Court. I am, therefore, 
ordering you to reconside** this matter in light of the 
opinion expressed by me and the arguments and affi- 
davits submitted by the Defendant. I want you to 
hołd a hearing on this subject, one that is attended by 
the formalities that attend an arbitration, at which 
both parties will be able to present their arguments 
and any further actuarial evidence they wish to sub- 
mit. After the hearing has been held and you have 
had an opportunity to study the materiał submitted at 
the hearing and before this Court, take another look at 
the matter and submit your finding to the Court. 

The Actuary’s determination, given below, is madę in 
accordance with this understanding of the assignment 
given to him by the Court and is based not only on the 
materiał delivered at and subsequent to the hearing, but 
on all of the earlier documents in the case. 

IV. The Hearing 

Pursuant to the Court’s Order of March 24, 1971, a 
hearing was held on February 1, 1973, before Martin E. 
Segal Company conducted by Jack M. Elkin, Senior Vice 
President and Chief Actuary. 







105a 


Redetermination by Actuary, Dated August 27, 1973 

A Record of the proceedings and accompanying Exhibits 
A-F, supplemented by the following Communications: 

Memorandum on behalf of plaintiffs—March 23, 1973 

Memorandum of Kraftco Corporation—March 26. 
1973 

Reply memorandum on behalf of plaintiffs—April 5, 
1973 

Reply memorandum of Kraftco Corporation—April 6, 
1973 

Letter from John F. Cannon to Jack E. Elkin—April 
12, 1973 

are enclosed herewith and are submitted to the Court as 
part of this determination. 

The Plaintiff did not offer any new information that 
would bear on the actuarial matters involved in this case. 
He renewed his disagreement with the Court’s Opinion and, 
in fact, indicated that he was present at the hearing under 
protest. 

The Plaintiff did not argue the merits of the original de¬ 
termination but held that “as a matter of law, in the ab- 
sence of fraud or misconduct which were admittedly not 
involved in this case, the appraisal by Martin E. Segal 
Company w ł as finał and binding and could not be reversed 
on its merits.” (page 71 Record of Proceedings). Any con- 
sideration of this argument, of course, lies outside the pur- 
view and competence of the Actuary. 

The Plaintiff contended also that “Martin E. Segal Com¬ 
pany should explain to the Court that the requirement that 
Kraftco pay for the deficit caused by its plant closing is in 
no respect inconsistent with the previous failure of the 
Trustees to reąuire amortization. In fact, it is the only 
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means by which a non-amortization program for the re- 
mainder of the employers might be maintained.” (Plain- 
tiffs memorandum March 23, 1973). 

The Defendant did not offer any new information that 
would bear on the actuarial matters involved in this case. 
The arguments presented were substantitally those that 
had been offered before the Court. 

The Defendant advanced its own interpretation of the 
Agreement and, in accordance with that interpretation, 
argued that “the ‘appropriate method of calculation’ under 
the Breyer Agreement as construed by the Court is the 
method suggested by Mr. Bassett” (Defendanfs memo¬ 
randum March 26, 1973). At the same time, the Bassett 
Affidavit indicated a third meaning which could have been 
attached to the Agreement and, accordingly, a third method 
the Segal Company could have used to measure the impact. 

The Actuary thus finds that he has before him three 
methods of calculating the possible adverse impact of the 
Newark closing on the pension fund. No other substantially 
different approach to the problem occurs to him, nor was 
any suggested by either party. The three approaches will 
be considered in Sections VI, VII, and VIII. 

The naturę of the legał proceedings to datę precluded any 
argument by the Actuary with respect to the merits of the 
original Segal calculation. He does not deem it appropriate 
to remedy that lack at this time. However, before proceed- 
ing to an examination of the alternatives that lie before 
him, the Actuary does find it appropriate to set down some 
generał remarks with respect to the operatior. of this pen¬ 
sion fund and other similar funds. The Actuary believes 
that an understanding of this operation is necessary to any 
evaluation of the three methods of calculation. 
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V. Background of the Ice Cream Industry—Driyers 
and Ice Cream Employees Unions Pension Fund 

The pension fund was established in 1951 as a collectively 
bargained, multiemployer, fixed contribution fund. That is, 
each participating employer obligated itself through its 
collective bargaining agreement with the union to con- 
tribute to the fund a specified amount (initially 5f) for 
each hour worked by each of its employees. The joint labor- 
management board of trustees established in accordance 
with the trust agreement entered into by the contributing 
employers and the union proceeded, with actuarial advice, 
to put into effect a pension plan which could be supported 
by the fixed contribution. Decisions were first madę as to 
the types of benefits that would be provided and the eligibil- 
ity conditions under which they would be paid. Then, be- 
fore the level of benefits could be determined, it was neces- 
sary to make a number of actuarial assumptions as to rates 
of withdrawal, death, and retirement, the ratę of return 
that could be expected on invested assets, and the number 
of hours worked for which contributions could be expected. 
It was necessary also to decide on a funding policy, specif- 
ically, on the number of years over which it was intended 
to amortize the initial past service liability assumed by 
the fund. 

The actuarial assumptions and the amortization period 
(initially 35 years) having been agreed on, the actuary 
proceeded to determine the level of benefits that could be 
supported, under the conditions specified, by the fixed con¬ 
tribution. The actuarial procedurę by which the determin- 
ation was madę is known as the entry age normal cost 
method. Under this method, there is calculated for each 
covered employee the level annual contribution required 
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during his working lifetime in order to fund the benefits 
that might accrue with respect to his service. The sum of 
these amounts for all employees is the normal cost of the 
plan. The excess at any point of the present value of futurę 
benefits for all employees and pensioners over the present 
value of futurę normal cost contributions is referred to as 
the past service liability, and the excess of that over the 
fund assets, as the unfunded past service liability. The 
actuarially reąuired contribution for a year, or the annual 
cost, is the sum of the normal cost and the cost of amortiz- 
ing (or simply meeting the interest payment on) the un¬ 
funded past service liability. 

In establishing the relationship between the contributions 
agreed on in collective bargaining and the benefits they 
could support, the assumption was madę, following the 
applicable Internal Revenue rulings, that the plan would 
be a permanent one, that is, that the collective bargaining 
agreement requiring the stipulated contributions would be 
periodically renewed into the indefinite futurę. 

There was an implicit agreement, also, as there is in 
almost all plans of thia type, that experience would be 
pooled. This means that no account would be taken of the 
age and service characteristics or of the withdrawal, death, 
and retirement rates of the employees of each employer 
separately, and that no effort would be madę to determine 
whether the actuarial relationship between the contribution 
ratę and the benefit level that holds for the plan as a whole 
would hołd for each employer separately. 

Over the years, as the collective bargaining agreements 
were renegotiated, the ratę of contributions went through a 
succession of increases. Also, as conditions changed and as 
experience warranted, certain changes were madę in the 
actuarial assumptions. For example, the assumption madę 
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in 1951 that invested assets would eam 2y 2 % was later 
changed to 3%. Finally, the trustees decided very early in 
the history of the plan to abandon the 35-year amortization 
Schedule and to adopt instead the interest-only approach. 
This meant that they would allow the portion of the past 
service liability that had not yet been funded to be con- 
tinued as a perpetual debt, not to be amortized and not to 
be increased. In determining the annual cost of the plan 
(or of any proposed revision of the plan) at any valuation 
datę, one of the elements of the cost would be an annual 
interest payment on the unfunded past service liability 
rather than an amortization payment to cover interest and 
part of the principal. This method of funding assumes 
that the plan will continue in existence in perpetuity, al- 
ways supported by the same number of employees working 
the same number of hours. It assumes, also, that if the 
industry were to experience a significant change such as 
a contraction in covered employment, the trustees would 
reconsider the level of benefits that could be supported by 
the new level of expected contributions. 

Strictly speaking, it does not follow from the method of 
funding adopted that the unfunded past service liability 
would remain fixed, except in theory. The method of val- 
uation followed by the actuary was to recalculate it at each 
valuation datę, allowing it to absorb the effect of all varia- 
tions between the actuarial assumptions and actual experi- 
ence. An investment return above the assumed ratę of 
interest, for example, or contributions for a greater number 
of hours than are reąuired to meet the interest-only cost, 
other things being equal, would serve to reduce the un¬ 
funded liability, that is, to effect some degree of amortiza¬ 
tion, even though no obligation to do so was undertaken by 
the parties. On the other hand, continued unfavorable 
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actuarial experience would impair the ability of the fund 
to meet current benefit payments. 

Each of the changes mentioned above, especially the 
increases in the ratę of contributions, altered the balance 
between the value of present and futurę assets on the one 
hand and the value of futurę benefits on the other. As a 
result of periodic re-evaluations of that balance, it was 
found possible to effect a series of liberalizations of the pen- 
sion plan, both in eligibility reąuirements and in amount 
of benefits. Each time, the level of benefits was set at the 
point whete, on the basis of the current actuarial assump- 
tions, an interest-only funding policy, and the assumption 
that the plan would continue indefinitely, they could be paid 
for by the current level of contributions. 

The funding policy adopted presupposed that, if the ac¬ 
tuary should find at some point that the level of contribu¬ 
tions was falling short of that actuarially required, he 
would advise the trustees to take steps to remedy the im- 
balance, either by increasing the contribution ratę or by 
decreasing the benefit. Neither of these steps would nece 3 - 
sarily involve a change in funding policy. If he found that, 
even though contributions were meeting the actuarial cost, 
the liability for pensioners on the rolls was greater than 
the assets, he would again advise either an increase in 
contributions or a decrease in benefits. In this case, the 
result of taking either step would be that the contributions 
would then go further than meeting the normal cost plus 
interest on the unfunded liability; they would, in fact. effect 
some degree of amortization. If, on the other han i, he 
found that experience had been so favorable that contribu¬ 
tions were exceeding reąuirements and pension liabilities 
were adeąuately covered by assets, he would advise the 
trustees, in accordance with their preference, how eon- 
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tributions could be reduced or benefits increased, or he 
would simply inform them of the extent to which amortiza- 
tion of the liability was taking place. 

In any event, it is elear that the actuarial cost method 
and the funding policy are not applied for the purpose of 
determining an assessment to be levied on contributing 
employers. Rather, the contribution ratę being fixed by 
negotiation, they are applied to determine the naturę of 
the pension plan that can be supported on a sound basis. 

It may happen, after a multiemployer plan of this type 
has been in oj>eration for some time, that an employer ceases 
to make further contributions and terminates its coverage. 
Assuming that the employer did not enter into any special 
agreement, superseding the ti-ust agreement or the regular 
collective bargaining agreement, for the payment of bene¬ 
fits or for the payment of any penalty or reimbursement 
to the fund, several courses are open to the board of trustees 
for dealing with this situation, of which the following are 
the chief examples: 

1. It may take no specific action beyond simply 
awarding benefits (immediate or deferred) to those of 
the employer’s employees who are eligible and apply 
for them, continuing to pay benefits to those previously 
retired, dropping from coverage those who do not con- 
tinue in the industry, and continuing in coverage those 
who find jobs with other participating employers. 

2. It may impose a limitation on benefits to be paid 
to the affected employees. It may, for example, assume 
the obligation to continue fuli pension payments to 
those employees of the employer who are already on 
the pension rolls, set aside some portion of the fund’s 
assets judged to be attributable to employees of the 
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employer who have not yet retired, and pay the vested 
benefits of these latter employees only up to the limit 
of that portion. If the assets were morę than sufficient 
to pay the fuli vested benefits, the excess, of course, 
would remain with the fund. 

3. It may impose a limitation on benefits in a differ- 
ent manner. It may reconstruct the history of the 
terminated employer’s participation in the fund by 
determining the value of its contributions and the 
value of the benefits paid to its employees and applying 
only the excess contributions, if any, toward further 
payments both to its pensioners and to its employees 
not yet retired. Again, if the excess contributions morę 
than covered the payments, the balance would remain 
with the fund. 

The specific procedurę that is adopted may be prescribed 
in the plan or trust agreement or the trustees may act under 
a generał discretionary authority granted by the plan or 
the agreement. Any one of the three described procedures 
may, depending on the circumstances, leave the fund in a 
morę or less favorable position than it was in before the 
determination—i.e., the new actuarial per capita cost may 
be lower or higher than the old. 

On previous occasions, when an employer terminated its 
participation, the trustees followed the first course, without 
regard to whether it resulted in a strengthening or a weak- 
ening of the actuarial balance. In the absence of special 
agreements, they simply applied the normal rules and regu- 
lations of the plan; they imposed no penalties and modified 
no benefits. In the present case, however, a special agree¬ 
ment does exist. Although the exact meaning of this agree¬ 
ment is in dispute, it is elear that it establishes a different 
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method of handling the Breyer termination than the one 
applied to other terminations in the past. 

The Breyer Agreement states merely that “the consul- 
tants to the pension fund shall make an actuarial study of 
the impact, if any,” on the fund resulting from the plant 
closing. The Segal calculation referred to represented an 
effort to determine that impact. The appropriateness of 
that calculation has been questioned and suggestions with 
respect to a proper method of calculation have been madę. 
The three methods referred to in Section IV will now be 
examined. 


VI. The Segal Calculation 

The Segal Company proceeded with its calculation of 
1969 on the basis of its u«iderstanding of the Breyer Agree¬ 
ment, with no instructions from the trustees or either of 
the parties. As the Plaintiff indicated at the proceeding, no 
effort was ever madę by the Defendant to direct Segal in 
making the calculations. Although the Defendant has now 
offered its own interpretation of the Agreement, it comes 
after the fact of the calculation. 

The approach taken by the Segal Company was to recon- 
struct the history of the Newark plant as a participant in 
the fund. The total contributions madę by the employer 
with respect to Newark employees was measured against 
the sum of the benefits already paid and the liabilities for 
futurę benefits which the plan had incurred or would incur 
with respect to these employees. By following the procedurę 
deseribed in the Elkin deposition, the Segal Company found 
that there was a contribution defieit of $978,100, and this 
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was taken as a measure of the adverse impact of the Newark 
closing on the pension fund.* 

The Actuary finds that the Segal Company calculation 
was based on a reasonable method of giving effect to the 
Agreement. (A number of pension funds he is familiar 
with have, in fact, incorporated into their rules and regu- 
lations a provision for dealing with a terminating employer 
in precisely this fashion.) He concedes, however, that an- 
other actuary, presented with the same situation, might 
take a different approach f**om that taken in the Segal deter- 

* In the hcaring before the Court, the Defendant claimed that, 
even if the Segal Company's interpretation was proper, its meth¬ 
od of calculation was faulty (because it assumed that certain 
ncglccted elements would approximately balance each other in 
their net effect) and was based on incompletc data. (Bassctt Af- 
fidavit, Section 19, pp. 11-12). As it happens, the Segal Com¬ 
pany had madę a revised calculation in June 1970 in accordance 
with the same interpretation as before but on the basis of cor- 
rected data supplicd by the fund oftice and with rccognition given 
to the ncglccted elements involved in the approximation—admin- 
istration expenscs and investmcnt earnings over the entire history 
of the fund and employer contributions from May 1968 to the 
datę of closing. The result of that calculation was not to decrease 
Kraftco s liability, as bclieved by the Defendant, but to increase 
it from $978,100 to $1,110,500. An explanation of the com- 
poncnts entering into the determination of the new figurę is set 
forth in Appendix 1. 

The new determination takes into account all the tcchnical criti- 
cisms madę by the Defendant exccpt for one which is decmcd 
not valid, namely, that rccognition was not givcn to the savings 
rcsulting from the death prior to the datę of the study of one or 
morę of the Breyer retirees. Whcn an actuary calculatcs the 
prcscnt value as of a certain datę of a projcctcd bcnefit to be 
paid in the futurę to a person known to be alive on the valuation 
datę, he makcs an allowancc for mortality. That is, he assigns 
certain probabilitics that the rccipicnt of the bcnefit will dic in 
the first, sccond, third, etc. ycar and discounts the dollar valuc 
of the cxpcctcd payments in each ycar accordingly. The fact that 
the rccipicnt has died by the timc the calculation is madę is 
irrelevant; it does not changc the actuarial value as of the datę 
with respect to which the value was calculatcd. 


\ 
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mination, which, in effect, eliminated the relative advantage 
that had accrued to Kraftco from having participated in 
the multiemployer fund instead of maintaining a separate 
pension fund. This advantage existed because the age, 
service and other characteristics of its employees madę them 
a relatively morę costly component of the multiemployer 
fund than those of the average employer and, from the 
naturę of the multiemployer fund, its higher cost was aver- 
aged out over all the employers. 

The Defendant argued that the advantage should remain 
with Kraftco and that the other participants should not now 
be madę whole for the additional cost they borę during the 
period of Kraftco’s participation in the plan. By arguing 
for the original appraisal, the Plaintiff is contending for an 
interpretation of the Agreement that would accomplish 
precisely the result the Defendant objects to. From that 
point of view, the Segal calculation was the only one that 
could have been madę. The Defendanfs position is that this 
could not have been intended by Kraftco. In any event, the 
Agreement does not provide explicit guidance for a resolu- 
tion of this particular issue. 

The Defendant has argued that a reąuirement that a 
calculated liability for Kraftco be paid in a lump sum w T ould 
represent a departure from past funding practice. Two 
points may be noted in this connection. 

First, the Kraftco liability is not of the same naturę as 
the unfunded liability remaining for the other participants. 
The fund’s unfunded liability represents the amount by 
which futurę contributions added to present assets fali 
short of meeting futurę benefits. The policy of paying 
interest only on that amount is predicated on the fund’s 
receiving in perpetuity the same amount of contributions 
each year foi the same number of employees. Kraftco, on 
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the other hand, has discontinued its contributions and, 
under the Agreement, is to be assessed a sum of money to 
recompense the fund for any adverse impact resulting from 
that discontinuance. 


Second, and in any event, the Segal Company determina- 
tion of Kraftco’s liability did not carry with it the pre- 
sumption that it necessarily be paid in a lump sum. It 
could, as far as the fund is concerned, be treated as a debt 
with the fund receiving payments to liąuidate it over a 
period of time. 


VII. Defendant’s Proposed Calculation 

The Defendant offered a difTerent interpretation, enunci- 
ated by its own actuary, of the intentions of the parties to 
the Agreement. The affidavit offered in evidence States in 
part: 


“The parties appear to have been concerned with the 
reduction of futurę contributions in respect of the 
Newark production employees who would be termi- 
nated and relating that to the changes in the Fund’s 
futurę obligations for these employees. . . . This ap- 
proach would involve comparing the present value of 
the futurę contributions that would have been paid in 
respect of the terminated employees and contrast (sic) 
that with the difference between the present value of 
benefits that wouuld have been claimed in the futurę 
by terminated employees and the present value of 
benefits actually to be claimed by such terminated em¬ 
ployees. This approach is predicated upon the ongoing 
naturę of the Fund, which is obviously what the parties 
assumed.” (Bassett Affidavit, Section 15, p. 9) 
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This approach may be paraphrased as follows: The fund 
will lose certain contributions as a result of the closing. 
On the other hand, it will save some benefit payments that 
inight otherwise have become payable. The difference is a 
measure of the impact. 

Using the same corrected information from the fund 
Office that was referred to above, the Actuary has madę a 
calculation to measure the impact under this approach to 
the ąuestion. The calculation (the details are set forth in 
Appendix 2) shows that, if there had been no closing, then, 
with respect only to the terminated employees, the fund 
would have received additional contributions and would 
have paid additional benefits having values as of January 
1, 1969, of $327,800 and $192,000, respectively. The dif¬ 
ference, adjusted to the datę of closing, is $135,100. The 
Defendant stated that Kraftco would expect to pay in a 
lump sum whatever amount resulted from this calculation. 
(Memorandum of Kraftco Corporation, March 26, 1973 
pp 8-9) 

The Actuary does not find this approach an acceptable 
interpretation of the Agreement. 

The Defendant’s proposal leaves out of account the 
Breyer employees who had retired before the closing datę 
and were still on the pension rolls. If Breyer had continued 
to make contributions, part of those contributions would 
have been available, under the funding scheme in operation, 
to pay their pensions for the remainder of their lives. If 
the proposal is adopted, the cost of the pension benefits still 
due will have to be absorbed by the remaining contributors 
to the fund. It will be seen from Appendix 1 that the value, 
as of the datę of closing, of payments still to be madę to 
persons already receiving pensions exceeded $1,000,000. 

The Actuary finds that this added burden on the re¬ 
maining contributors is a significant part of the total im- 
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pact of the plant closing and that the Defendanfs proposal, 
by ignoring it, therefore does not provide a fuli measure- 
ment of the impact. Inasmuch as the Agreement does not 
stipulate that the burden was to be met by eliminating or 
reducing benefits on the one hand or increasing the pay- 
ments of the remaining contributors on the other hand, the 
Actuary is constrained to believe that the Agreement must 
mean that this burden is to be met in some manner by 
Kraftco. 

It is of interest that, if the Breyer case were enlarged— 
that is, if a large number of contributing employers were 
to terminate and the Defendanfs formula applied—the 
fund would soon be in bankruptcy and would have to de- 
fault not only on the accrued benefits of active employees 
but on a sizable portion of the current pension payments. 
Since such an adverse effect can flow from a partial termina- 
tion of the pension fund if its rules were applied without 
modification, the presence of a special agreement leads the 
Actuary to the belief that it was intended to mitigate that 
potential effect in the present case. 

The significance of these remarks can be fully under- 
stood only with reference to the funding method under 
which the plan had been operating. The effect of installing 
a pension plan with a large initial past service liability and 
then pursuing a policy of keeping that liability unfunded 
is that each generation of employees after the original 
group must be contributed for in amounts sufficient, not 
only to fund its own benefits, but also to pay interest on 
the initial liability. In other words, the fund is always 
counting on futurę contributions to pay for benefits obli- 
gated in the past. Since the termination of the fund, or of 
a major part of it, would necessitate the forfeiture of sub- 
stantial benefit rights already earned, its actuarial solvency 
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is predicated on its continued existence into the indefinite 
futurę. Conseąuently, although the Defendant believes that 
its “approach is predicated upon the ongoing naturę of the 
fund, which is obviously what the parties assumed”, it is 
precisely because this approach ignores the ongoing naturę 
of the fund that the Actuary, agreeing that that was what 
the parties assumed, finds the proposal unacceptable. 

VIII. An Alternate Method 

Although arguing in favor of the method just described, 
the Defendant contended that “at least one meaning other 
than the one chosen by the Segal Company could have been 
attached to the words used in the Breyer Agreement to 
define the study intended.” (Bassett Affidavit, p. 7) That 
other meaning implies a third and different approach to 
the actuarial calculation. Although this possible approach 
was not pursued by the Defendant during the course of 
the hearing, the Actuary is of the opinion that it is well 
w T orthy of pursuit. 

The Bassett Affidavit continues as follows: 

“Article I, Section 1 of the Agreement and Declara- 
tion of Trust (Complaint, Exhibit A) provides with 
respect to subsequent entrants to the Industry plan 
that a new Employer may participate, 

. . provided that the extension of coverage to 
employees of such employer will not aduersely affect 
the soundness of the Fund as determined by the 
Fund’s Actuańes.’ (page 1, emphasis added) 

Mr. Elkin has described in his deposition the kind of 
study he would make under this language (pp. 133- 
144). Using the normal cost techniąues employed by 
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the Segal Company in its Annuai Actuarial Reviews, 
Mr. Elkins says he would calculate the normal cost of 
the Fund plus interest on the unfunded accrued lia- 
bility, first with the new employees excluded, and then 
with the new employees included. The difference in the 
costs so calculated would be a measure of the adverse 
effect of the new entranfs joining the plan.” 

In short, the Elkin deposition stated that one way of 
measuring the possible adverse effect of a new employer’s 
entrance into the plan would be to determine the amount, 
if any, by which the actuarially reąuired ratę of contribu- 
tion is increased as a result. The Defendant suggested that 
a similar approach could have been taken to the Breyer 
closing.* In other words, there is a elear suggestion here 
that the Segal Company could have determined the actu¬ 
arial cost of the plan immediately before and then im- 
mediately after the closing and used the difference between 
the two determinutions to demonstrate the impact of the 
closing. 

The Actuary finds that this approach is an appropriate 
one and has pursued it with the nero sary calculations in 
accordance with the actuarial assumptions and funding 
method in effect at the time of the closing. 

The Actuary first compared the annuai per capita ac¬ 
tuarial cost of the plan as of April 30, 1969 (the first 


* The Elkin deposition described also a second method by which 
the potcntial impact of a new employer’s participation could be 
measured, namely, by a comparison of the contributions that 
could be expectcd from the new employer during the first col- 
lcctive bargaining agreement with the liability the fund would 
incur for the lifetime benefits to employees who might retirc 
during the same period. The Defendant ignored the refercnce to 
this second type of determination, which would be analogous to 
the one used in the onginal Segal Company study. 
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valuation datę following the plant closing) with what 
would have been the actuarial cost if the plant had not 
closed. The amounts arrived at are $774.71 and $766.52, 
respectively. Thus, according to this calculation, the effect 
of the closing was to increase the per capita actuarial cost 
by slightly morę than $8 per year. The Actuary then de- 
termined what additional assets the fund would have had 
to acąuire, as of the datę of closing, in order that the per 
capita actuarial cost, after the closing would have re- 
mained at $766.52. The amount was found to be $539,300. 
Since these cost figures do not include the termination 
benefit, the Actuary determined also the additional assets 
reąuired to bring the termination benefit account to the 
same level, per capita, as before. That amount came to 
$37,400, bringing the total to $576,700. (The details enter- 
ing into the calculations are set forth in Appendix 3.) 

The significance of the determination lies in showing 
that if $576,700 had been acąuired by the fund on the 
closing datę, it would have been in the same actuarial 
position (as measured by the balance between expected in- 
come and expected benefits) as it would have been in if 
the Breyer plant had not closed, that is, the impact of the 
closing would have been offset 

The Actuary finds this third approach to the question 
a valid one. It deals with the problem morę directly than 
either of the other two proeedures considered by posing 
the necesary ąuestions in the simplest possible form: How 
does the situation immediately after the closing differ from 
that immediately before? If the situation has deteriorated, 
which would mean there has been an adverse impact, how 
can the result be rectified? 

This approach does not, as does the first, deprive Kraftco 
of the advantages already accrued to it in the past by 
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virtue of its participation in a pooled-risk fund. On the 
other hand, it does not, as does the second, impose on other 
employers a burden they would not have had but for Kraft- 
co’s termination.* 

IX. Conclusion 

Aside from calculations, the Actuary has few facts at 
his disposal in arriving at a determination of this case. 
The one central fact is the Breyer Agreement itself, but its 
meaning is the essential ąuestion that is in dispute. The 
Plaintiff contends that the meaning cannot be disputed and 
that the original interpretation by the Segal Company must 
be upheld. The Defendant contends that the Segal interpre¬ 
tation was in error in that it was contrary to the inten- 
tion of the signatory parties, as that intention was defined 
by the Defendant after the fact of the original appraisal. 
The Defendant, while making two different suggestions as 
to how the Agreement might have been interpreted by the 
Segal Company, holds that one of these suggestions was 
clearly intended by the Agreement. The Court has found 
that the original Segal interpretation was inappropriate. 
In short, all parties have placed a different construction on 
the language of the Agreement and the Actuary finds that, 
if he is to make the determination ordered by the Court, 
some interpretation of the meaning of the Agreement must 
first be madę. Otherwise, no calculation of any kind would 
be possible. In arriving at his finding with respect to this 

* It is of morę than theoretical interest to notę that, if Kraftco 
had been an average employer, with the same expcrience as to 
tumover, mortality, retircment, etc. as the fund as a whole, the 
amount determined by the original Segal calculation would 
have been precisely the amount now determined by the third 
approach. 
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matter, as summarized below, the Actuary has felt hirn- 
self bound by the language of the Court both in its Opinion 
and it_3 Order as well as by the various arguments, affi- 
davits, depositions, and other materiał submitted by both 
parties and the Fund Office. 

1. The Actuary finds that the original Segal calcula- 
tion represents a reasonable interpretation of the 
Breyer Agreement. He also acknowledges that it 
could be interpreted differently so as not to undo all 
of the advantages that had accrued to Kraftco during 
the period up to the datę of closing that it had, under 
the terms of the original trust agreement, been pooling 
its risks with all other employers. In any event, it is 
the Actuary’s understanding that he is precluded by 
the action of the Court from making a determination 
and award based on the original Segal calculation. 

2. The Actuary finds that the method proposed by 
the Defendant is not based on a valid interpretation of 
the Agreement. This method is too narrow in its scope 
in that it fails to take mto account the pensioner bur- 
den left on the fund as a result of the closing, and 
therefore does not fully measure its impact. 

3. The Actuary finds that the third method of cal¬ 
culation, the alternative suggested by the Defendant, 
is based on a valid interpretation of the Agreement and 
approaches the problem of measuring the impact most 
directly. Bearing in mind the Court’s injunction with 
respect to the original Segal calculation, the Actuary 
finds that this third approach to the actuarial study 
called for in the Agreement is the most appropriate 
one and herewith recommends that the finding based on 
that study be accepted by the Court. 
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Based on the foregoing, the Actuary finds that the pen- 
sion fund was adversely affected as a result of the discon- 
tinuance of operations by Kraftco at its Newark facility 
and determines that, as of the datę of discontinuance, the 
amount to be paid to the fund by Kraftco, in accordance 
with the Breyer Agreement, was $576,700. 

Respectfully submitted, 

Martin E. Segal Company 

By: S/JME 

Jack M. Elkin, A.S.A., F.C.A., M.A.A.A. 

Senior Vice Fresident and Chief Actuary 
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Redetermination ofBreyer Deficit 
1. Contributions, net after administration expenses .. $ 963,700(a) 


2. Benefit payments. 525,600 (b) 

3. Net allocable assets. 438,100 (c) 

4. Liability—total . 1,554,200 

(i) Pensionersand beneficiaries. 1,009,500(d) 

(ii) Laid-off employees eligible for pension. 481,700 (e) 

(iii) Laid-off employees eligible for termination 

benefit . 63,000 (f) 

(iv) Laid-off employees ineligible for benefit_ — (g) 

5. Deficit as of January 1, 1969 . 1,116,100 

6. Deficit adjusted to November 2,1968 . 1,110,500 

Notes: 


(a) Contributions by fiscal year derived from Exhibits 9 and 10. In- 
terest allowed through 1968 at average rates earned by fund, in- 
cluding realized gains; offset taken for administration expenses at 
same percentages of contributions as were applicable to fund. 

(b) Benefit payments through January 9, 1969, allocated to individual 
years in same proportions as total fund benefits and interest al¬ 
lowed in (a). 

(c) No adjustment madę for difference between cost and market value. 

(d) Calculated as of January 1, 1969, for 48 pensioners and 2 bene¬ 
ficiaries; liabilities determined as life annuities with allowance 
for remaining periods certain. Data in Appendix 1 ta) and (b). 

(e) , 17 employees laid off due to closing and not again in covered em- 

ployment as of June 30, 1969 (15 awarded pensions by end of 
1969). Data in Appendix 1 la) and (b). 

(f) 13 employees laid off due to closing, not again in covered employ- 
ment as of June 30, 1969, and not paid termination benefit as of 
January 1, 1969. 9 employees paid termination benefit by June 30, 
1969. No account taken of additional liability for accrued pension 
credits if remaining employees do not' apply for termination bene¬ 
fits but find employment elsewhere under coverage of fund. Data 
in Appendix 1 (a) and (b). 

(g) 10 employees laid off due to closing and not again in covered em¬ 
ployment as of June 30, 1969. No account taken of liability for 
accrued pension credits if employee finds employment elsewhere 
under coverage of fund. 
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Present Yalue of Futurę Contributions 


in Excess of Additional Liabilities 

1. Present value of futurę contributions that would 

have been paid for terminated employees. $327,800 (a) 

2. Present value of futurę benefits that would have 

been claimed by terminated employees. 979,900 (a) 

3. Present value of benefits actually payable. 787,900 (b) 

4. Excess of 2 over 3 . 192,000 

5. Excess of 1 over 4 . 135,800 

6. Item 4 adjusted to November 2, 1968 . 191,000 

7. Item 5 adjusted to November 2, 1968 . 135,100 


Notes: 

(a) Calculated as of January 1, 1969, for 49 employees active as of 
datę of closing (40 employees as described in notes (e), (f) and 
(g) of Appendix 1 plus 9 pensioners included in data for item 
4 (i) who retired between datę of closing and January 1, 1969). 

(b) Item 4(ii) and 4(iii) of Appendix 1 plus liability for 9 employees 
awarded pension from datę of closing to January 1, 1969. No 
account taken of liabilities described in notes (f) and (g) of 
Appendix 1. 
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Determination of Additional Assets Required 
to Leave Per Capita Cost Unchanged 

Figures for Items 1-8 are exclusive of termination benefit. 

1. Annual contribution reąuirement as of April 30, 

1969 . ^1,528,500 (a) 

2. Item 1 per capita. 774.71 (b) 

3. Annual contribution reąuirement as of April 30, 

1969, for Breyer employees on assumption plant 
remained in operation and employees remained 

active .. 43,100 (c) 

4. Annual contribution reąuirement as of April 30, 

1969 for Breyer employees inactive as of Decem- 

ber 31, 1968, but included in Item 1 . 21,700 (d) 

5. Total annual contribution reąuirement as of 

April 30, 1969, on assumption Breyer plant re¬ 
mained in operation. 1,549,900 (c) 

6. Item 5 per capita. 766.52 (e) 

7. Additional assets reąuired as of April 30, 1969, to 

maintain Item 6 per capita cost. 547,400 

8. Item 7 adjusted to November 2. 1968 . 539,300 

9. Termination benefit account as of April 30, 1969 148,300 (f) 

10. Item 9 per capita. 75.16 (b) 

11. Termination benefit account as of April 30, 1969, 

on assumption Breyer plant remained in operation 190,900 (g) 

12. Item 11 per capita. 94.41 (e) 

13. Additional assets reąuired as of April 30, 1969, 

to maintain Item 12 per capita assets. 38,000 

14. Item 13 adjusted to November 2, 1968 . 37,400 

15. Total additional assets reąuired November 2, 1968 576,700 
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Notes: 

(a) Net annual contribution reąuirement of $1,470,200 as shown in 
actuarial report as of April 30, 1969, plus administrative expense 
of $58,300. 

(b) Based on 1,973 active employees. 

(c) See notę (a) of Appendix 2. 

(d) 17 inactive employees eligible for pension (Notę (e) of Appendix 
1) plus 9 pensioners awarded between datę of closing and January 
1, 1969 (Notę (f) of Appendix 1). 

(e) Based on 2,022 active employees. 

(f) Amount shown as assets in actuarial report as of April 30, 1969 
less $39,000 paid after April 30, 1969 but before June 30, 1969. 

(g) Termination benefits paid to 9 terminated Breyer, Newark em¬ 
ployees from datę of closing to June 30, 1969. No account taken of 
4 employees eligible for termination benefits who had not been 
paid as of that datę. 
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Application to Modify of Defendant Kraftco 
Corporation, Dated September 17, 1973 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 

- 1 -- 

Application to Modify of Kraftco Corporation 

Kraftco Corporation (“Kraftco”) hereby respectfully 
applies to the Actuary for modification, for the reasons 
herein indicated, of that part of his “Determination and 
Award” which examines the method of calculation denom- 
inated therein as “An Altemate Method”. 

I 

Paragraph 2 of the Breyer Agreement provided for the 
payment of special termination allowances to employees 
“permanently terminated as a result of the discontinuance 
of production” at the Newark plant. The Agreement re- 
flects the fact that distribution operations were not to be 
discontinued but relocated, and would continue to serve 
Northern New Jersey with production from the Long Island 
City plant. 

The actuarial study contemplated by paragraph 3 of the 
Agreement likewise related to the discontinuance of produc¬ 
tion operations and the conseąuent termination of produc¬ 
tion employees. 
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II 

The Alternate Method calculation by the Actuary may be 
analyzed as having involved: 

1. Calculating the annual per capita actuarial cost im- 
mediately prior to the closing. The sum calculated, $766.52, 
is an amount which (assuming no change in the employ- 
ment level or any other relevant variable) would have to be 
paid, ad infinitem, in respect of the then active 2,022 em- 
ployees in the Industry in order to fully pay anticipated 
benefits. 

2. Calculating the same cost, on the same assumptions, 
but reducing the assumed perpetual employment level of 
2,022 by the number of employees permanently terminated 
as a result of the discontinuance of production operations, 
this on the theory that, but for such discontinuance, the jobs 
of such employees would exist, and pension contributions 
would be madę in respect of the incumbents, in perpetuity. 
The Actuary reduced the assumed perpetual employment 
level by 49 from 2,022 to 1,973 and calculated a new annual 
per capita actuarial cost of $774.71. 

3. Multiplying the difference between these two costs, 
$8.19, by the new assumed employment level, 1,973, to yield 
$16,200 (rounded) as an annual, perpetual contribution 
deficit allegedly traceable to the loss of the Breyer Newark 
production employees. 

4. Calculating the present value of such annual, per¬ 
petual deficit, allegedly found to equal $539,300, and adding 
to that the sum of $37,400 found necessary to offset termina- 
tion payments from the Fund madę to terminated employees 
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who were not eligible for pensims but were eligible for such 
payments. 


III 

The modifications applied for are as follows: 


1. Of the 49 employees whose jobs were considered by 
the Actuary to have permanently disappeared from the In- 
dustry, 10 employees were not production employees at 
Breyer Newark and should not have been included. They 
are: 


R. Duckworth N. Kosak 


J. Fisher 
C. Fitzgerald 
P. Gordon 


M. Sansone 
S. Stompf 
F. Leccese 


M. Park p. Capriglione 

By considering these non-production employees in a cal- 
culation limited to a study of the impact, if any, of the 
termination of production operations, the Actuary pur- 
ported to award on a matter not submitted to him by the 
Breyer Agreement and the Court’s order of March 24, 1971. 
The Alternate Method calculation should be redone with 
the jobs of these employees not considered as having been 
permanently eliminated by the discontinuance of produc¬ 
tion operations. 


2. In calculating the lump sum amount necessary to off¬ 
set the deficit in annual contribution income allegedly 
caused by the discontinuance of production operations, the 
Actuary used an incorrect interest ratę. If a lump sum pay- 
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ment is to be madę now to offset an alleged futurę income 
deficit, it should be calculated by using an interest ratę 
that is reasonable in relation to current money costs, not 
the 3% ratę used by the Actuary. At current rates, Kraftco 
could make its own financial arrangements to make up the 
alleged annual deficit at less than one-half the figurę based 
upon the 3% ratę. 

Neither modification reąuested affects the merits of the 
Actuary’s determination. 

IV 

Kraftco continues to contend as a matter of the intention 
of the parties to the Breyer Agreement that the Altemate 
Method calculation is not proper. It excepts to any infer- 
ence or implication that such method was ever suggested 
by Kraftco as an acceptable interpretation of such intent. 
Rather, the method was first suggested by the Actuary on 
his deposition as a proper way to determine under the trust 
agreement creating the Fund whether or not the admission 
of a new employer would “adversely affect” the Fund. 
Kraftco argued that the Actuary’s pursuit of an entirely 
different method in response to essentially identical lan- 
guage in the Breyer Agreement amply demonstrated the 
ambiguity of the Breyer Agreement and the necessity of a 
judicial determination of the parties’ intent. 

The Actuary, on the other hand, recognizes that “the ex- 
act meaning of [the Breyer Agreement] is in dispute” (p. 
14), that “some interpretation of the meaning of the agree¬ 
ment must first be madę” (p. 25) before any actuarial 
determination can be madę, and that Judge Tyler did not 
make the necessary interpretation. Since Kraftco contends 


3 
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that such interpretation is for the Court, no reąuest for 
any change in this regard is madę to the Actuary. 

Dated: September 17, 1973 


Respectfully submitted, 


To: 


Sullivan & Cromwell 
Attorneys for Kraftco Corporation, 
48 Wall Street, 

New York, N. Y. 10005. 

(212) HAnover 2-8100 


Cohen, Weiss and Simon, 
605 Third Avenue, 

New York, N. Y. 10016. 
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Stipulation Withdrawing Application to Modify, 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 W.K. 

-4- 

[Same Title] 

- ♦- 

Whereas on September 17, 1973 defendant Kraftco Cor¬ 
poration applied to the Martin E. Segal Company for modi- 
fication of the “Determination and Award” heretofore 
delivered to the Court pursuant to its Order dated March 
24, 1971, and 

Whereas by letter dated September 18, 1973 to the Mar¬ 
tin E. Segal Company counsel for plaintiffs objected to 
such application, and 

Whereas the Court has indicated that it intends to set 
this matter down for trial in the week of October 8, 1973, 

It is Hereby Stipulated and Agreed by and between 
the plaintiffs and defendant Kraftco Corporation that such 
application be and the same hereby is withdrawn and that 
the Martin E. Segal Company shall take no action with 
reference thereto, and it is 

Furthur Stipulated and Agreed that this stipulation 
is without prejudice to any right that defendant Kraftco 
Corporation may have had in the circumstances and with- 
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out concession by the plaintiffs as to the existence of any 
such right or the propriety of such application. 

Dated: New York, N.Y. 

September 20, 1973 

Sullivan & Cromwell 

s/s By John F. Cannon 

A Member of the Firm 

Attorneys for defendant Kraftco 
Corporation, 

48 Wall Street, 

New York, N. Y. 10005. 
HAnover 2-8100 

Cohen, Weiss and Simon 

s/s By Samuel J. Cohen 

A Member of the Firm 

Attorneys for Plaintiffs, 

605 Third Avenue, 

New York, N. Y. 10016. 

MU 2-6077 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 (JEL) 

-4- 

[Same Title] 

- 4 - 

Pretrial conferences having been held before the Court 
on September 17, 26 and October 11, 1973, pursuant to 
Rule 16 of the Federal Rules of Civil Procedurę, and the 
undersigned attorntys having conferred thereafter, the 
following action was taken: 

I. The pleadings are deemed amended to conform to this 
order. 

II. It was stipulated, without concession that the indi- 
vidual trustees are necessary or proper parties to the action 
or that they or the pension trust have any particular rights 
or duties witn respect to the subject matter of the action, 
that the title of this action shall be amended to read as fol- 
lows: 

• • • 

and that 

(1) Anthony Iorio, as President of Milk Drivers and 
Dairy Employees Union Local 680, affiliated with the In¬ 
ternational Brotherhood of Teamsters. Chauffeurs, Ware- 
housemen and Helpers of America, an unincorporated asso- 
ciation, shall be substituted as a party plaintiff in lieu of 
Lawrence W. McGinley, as President of Milk Drivers, etc.; 
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(2) Richard Mascuch shall be substituted as plaintiff 
Trustee in lieu of Lawrence W. McGinley; 

(3) Defendants Harvey J. Frem, Jr., Lawrence Bay- 
ard, Edward Drozd and John Reisenberg shall be substi¬ 
tuted in lieu of Harvey J. Frem, Andrew F. Gruninger, Jr., 
Austin Puvogel and H. Schuyler Todd, as defendants. 

III. The parties agreed that the trial of this action will 
be based on this order and on the pleadings as hereby 
amended and that the issues to be tried are as set forth in 
paragraph X, below. 

IV. Facts not in Dispute 

The parties stipulated the following facts are not in dis¬ 
pute in this action (each party reserving the right to object 
to the materiality of any such stipulated fact and its rele- 
vance to the issues). 


* * * 

(35) In accordance with Judge Lumbard’s letter to 
the parties, dated October 11,1973, Kraftco makes no claim 
of fraud or personal misconduct in the Segal Company’s 
appraisal proceedings in ąuestion, but Kraftco reserves its 
rights with respect to any claim that the Segal Company 
did not follow the Breyer Agreement or that it did not use 
a method of evaluation consistent with that Agreement or 
that what the Segal Company actually did do was beyond 
the scope of the Agreement. 

* * * 

Dated: New York, New York 
December , 1973 
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So Ordered: 

U.S.D.J. 

ENTRY OF THE FOREGOING 

Order Is Consented To: 

Cohen, Weiss and Simon 

By Samuel J. Cohen 

(A Memher of the Firm) 

605 Third Avenue, 

New York, New York 10016. 

Attorneys for Plaintif e s 

Sullivan & Cromwell 

By John F. Cannon 

(A Member of the Firm) 

48 Wall Street, 

New York, New York 10005. 

Attorneys for Defendant Kraftco Corporation 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 1246 (JEL) 

- 4 - 

[Same Title] 

- 4 - 

Before: 

Hon. J. Edward Lumbard, 

Circuit Judge 


New York, N.Y. 

December 5, 1973—10 a.m. 


[2] Appearances: 

Cohen, Weiss & Simon, Esqs. 

Attorneys for Plaintiffs 
By: Samuel J. Cohen, Esq. 

Stanley M. Berman, Esq., of Counsel 

Sullivan & Cromwell, Esqs. 

Attorneys for Defendant Kraftco 
By: John Cannon, Esq. 

Richard C. Leyin, Esq., of Counsel 


The Clerk: Peter F. Clark, et al. against Kraftco Corpo¬ 
ration, et al. 

Plaintiff’8 ready? 

Mr. Cohen: Plaintiffs ready, your Honor. 

The Clerk: Defendants ready? 

Mr. Cannon: Defendant Kraftco ready, your Honor. 
The Clerk: Both sides ready. 
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Mr. Cohen: I shall be ready to proceed presently, if 
your Honor is. 

The Court: Please do. 

Mr. Cohen: In view of the fact that we have filed a trial 
memorandum a little bit longer than I usually like to file, 
and our friends, the defendants, also filed a substantial trial 
memorandum, I do not think that it would help matters to 
begin opening statements. I do not believe it is reąuired, 
your Honor, and if that is satisfactory, I [3] will just 
proceed with our evidence. 

The Court: I leave that entirely to you. Of course, the 
facts here are somewhat complex, as well as some of the 
issues, and therefore you had better not assume at any point 
that I am aware of all the nuances with which you are 
acquainted. 

Mr. Cohen: We will try not to forget detail that should 
be emphasized, your Honor. 

I must say, though, that we believe so far as the plaintiffs’ 
direct case is concerned, it can be presented by documentary 
evidence, and I have that documentary evidence ciassified 
and listed; that with your Honor’s permission I would hand 
up for convenience a list, which I will also hand to counsel 
at the same time, merely listing the various documents that 
we will now offer in evidence (handing.) 

« • * 

[4] Mr. Cannon: With the Court’s permission, I am Mr. 
Cannon. I would like to make an opening statement, and I 
wonder whether that should be done before or after the 
receipt of the documents in the plaintiffs’ case. 

The Court: Do you have any testimony that you are 
going to adduce, Mr. Cohen? 


J 
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Mr. Cohen: We think not, your Honor, on our direct 
case. We think that the only testimony we will present will 
be in possible rebuttal. 

15] Mr. Cannon: In that event, your Honor, I suggest, 
in fairness to Mr. Cohen, that I ought to make my opening 
statement before he rests. 

The Court: I should not think it would really make much 
difference if the plaintiffs’ case is entirely documentary. 

Mr. Cannon: Your Honor, the point is that I want to 
make elear that there are burdens of proof here on Mr. 
Cohen, as we view the case, which may not be met by mere 
documentary evidence, and I think that would appear from 
my opening statement. 

The Court: In other words, you wish to alert the Court 
as to the points you might make in a motion to dismiss at 
the end of the plaintiffs’ case? 

Mr. Cannon: Yes, your Honor. 

The Court: Weil, that might well be helpful, and in 
light of that, do you care to say anything first, Mr. Cohen? 

I am not suggesting that you need to. 

Mr. Cohen: No, I think that I will just hope to save 
my time for what might arise at the completion of the 
plaintiffs’ case and not burden your Honor twice. I, of 
course, have no objection whatever to Mr. Cannon making 
his statement whenever he wishes to. 

* # * 

16] Mr. Cannon: Your Honor, this is an action on a 
contract. 

The plaintiffs’ purpose here and its burden is to establish 
that Kraftco entered into an enforceable contract obliga- 
tion which it refuses to perform. 

In a prior decision in this case by another judge of this 
court, it has been held: 
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(1) That plaintiffs’ basie argument as to the construc- 
tion of this agreement is incorrect. Judge Tyler held that 
the parties did not intend to confer upon Martin E. Segal 
& Co., the actuaries in this case, the authority to resolve 
ambiguity in contractual language.... 

Judge Tyler held, and we submit obviously correctly, 
that the actuary’s function under this agreement was 
limited to the traditional scope and expertise of an actuary, 
and that only as to those matters was its decision to be 
finał and binding. 

• t i 

The actuary’s report, most importantly, now confirms 
Judge Tyler on the point that actuarial science does not 
yield a definite interpretation of this document I will 
discuss the report and the findings of the actuary in a 
moment. 

The important threshold point here is that plaintiffs 
stand faced with law of the case, which quite clearly says 
that the contract provision on which they rely is ambiguous 
and must be interpreted on the basis of competent evi- 
dence of the parties’ intent 

If the unions do no morę than stamp their feet and urge 
a reversal by this Court of Judge Tyler, we submit the 
law permits only one result: the dismissal of their com- 
plaint for failure to prove an enforceable contract obli- 
gation. 

• • t 
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[19] Under these circumstances we feel that the plaintiff 
should not blast through Judge Tyler, and if he does not 
offer evidence supporting a definite construction of this 
agreement, his complaint should be dismissed. 

That is our opening statement. 

Thank you. 

Mr. Cohen: If I may say but a few words at this time, 
your Honor? I still do not believe that an extensive open¬ 
ing statement is reąuired at this stage. 

• * • 

[23] In any event, we say to your Honor insofar as our 
direct case is concerned, that if Kraftco wishes to establish 
that there is some ambiguity which is not apparent on the 
surface of the agreement, then it will be for them in their 
defense to carry the burden of proving it to the Court, that 
although the agreement on its face appears to be extremely 
broad and emphatically elear, that they have some evidence 
which would destroy that, but we [24] do not think that 
the agreement on its face discloses any ambiguity. 

• • « 

[25] Mr. Cohen: Your Honor, we would like to submit 
next, as the plaintiffs’ exhibit, * * * [48] [Exhibits intro- 
duced] 

Under all of the circumstances, the agreement which we 
believe is broad, not ambiguous, the original finding, the 
second finding following Judge Tyler’s order, we think, 
your Honor, that we make out a complete plaintiffs’ case 
here, and at that point, your Honor, plaintiffs rest. 

Mr. Cannon: If your Honor please, I would like [49] at 
this time to renew Kraftco’s motion to dismiss the com¬ 
plaint * * *. 
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[56] Asi said in the opening statement, we believe that 
the contract is susceptible of a definite interpretation, 
but we believe that reference to the contemporaneous evi- 
dence of the parties’ intent is necessary to come up with 
that determination. The plaintiffs have declined to offer 
any evidence of that intent. They have been warned, they 
have not madę a prima facie case, and it should be dis- 
missed. 

Thank you. 

The Court: The Court will reserve deeision and listen 
to the defendants’ case. 

Mr. Cannon: May I have one moment, your Honor? 

The Court: Certainly. 

Mr. Cannon: Your Honor, we would like first to offer 
some documents in evidence. 

Mr. Cohen has anticipated us to some extent, and it may 
take a moment to sort that out 

Your Honor, first of all, we would like to [57] offer in 
evidence the proposals madę by the union in the course of 
the 1968 Industry-Wide negotiations. 

Mr. Cohen: If your Honor please, we are inclined to 
object to all preliminary proposals, negotiations on the 
usual ground that they were merged into the agreement 
finally arrived at. Of course we are trying this case before 
your Honor and not with a jury, and I would anticipate 
that your Honor would probably want to look at everything 
that possibly might bear on the case, and I would not want 
to interfere with that. So perhaps for the convenience of 
the Court, and merely for the record, if the record would 
show our generał objection to all of that kind of materiał, 
and if your Honor would accept that kind of a generał 
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objeetion I will not rise and take up the time of the Court 
to make various objections from time to time. Perhaps in 
that way we can proceed with the trial morę expeditiously, 
and your Honor will then decide what weight, if any, to 
give to these various items. 

The Court: Yes. 

Mr. Cohen: Thank you very much. 

The Court: Yes, I will receive that. 

* * * 

[66] James t . Leyden, called as a witness by the de¬ 
fendant Kraftco, having first been duły sworn, was ex- 
amined and testified as follows: 

Direct Examination By Mr. Cannon: 

Q. Mr. Leyden, what is your profession? A. Attorney. 

Q. Are you a member of the Bar of what state? A. Penn- 
sylvania. 

Q. Uo you have a present professional association? A. 
Yes, I am a partner in the Philadelphia law firm of 
Schnader, Harrison, Segal and Lewis. 

Q. How longhave you been a partner of that firm? A. I 

came with the firm on the lst of August following Pearl 
Harbor, and madę a partner in about seven years—maybe 
eight years, I am not surę. 

Q. And your pre-legal education and legał education 
were where? A. At the University of Pennsylvania, at the 
Wharton School until my father died, the end of my first 
year, and then thereafter in Pennsylvania. You could, and 
I did take some academic examinations so that I could at- 
tend Tempie University Law School at night, from which I 
[67] was graduated, I guess it was 1934. 
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Q. And between graduation and joining the Schnader 
Harrison firm, what was your work experience? A. For a 
part of the time I continued to work in the bonding claim 
department of the Maryland Casualty Company, and for 
ihe balance of the time I worked as an attorney in the 
employ of Liberty Mutual Insurance Company, first in 
Philadelphia and then for about two years, in Pittsburgh. 

Q. Mr. Leyden, during your career at Schnader Harri¬ 
son have you had any major concentrations so far as the 
practice of law goes? A. Yes. For a number of years I 
spent morę time in the courtroom trying cases than I did 
in labor law, but throughout the years I was trying I was 
engaged in the labor field. And for the past ten or eleven 
years my time has primarily been in the labor relations 
field—some litigation in connection with labor matters. 

I guess that'8 it as far as a laywer is concerned. 

Q. As a lawyer, Mr. Leyden, have you represented pen- 
sion funds at any time? A. Yes. 

Q. Any fund or funds? [68] A. There is a fund in 
Philadelphia known as The Teamsters Pension Trust Fund 
of Philadelphia and Vicinity, of which I am co-counsel. It 
was formed in 1967, and I have been co-counsel from then 
to datę. 

I have had contacts with other funds, but that is the one 
fund of which I am co-counsel. 

Q. The Teamsters’ fund, is it a Philadelphia Teamsters’ 
fund? It is a joint industry fund? A. It is a multi-em- 
ployer-Taft-Hartley-Section 302-Pension Trust Fund. 

It has approximately 25,000 plus persons on whose be- 
half contributions are madę by roughly 2,000 employers. 

Q. In the course of your work in that area do you re- 
ceive and read actuarial reports? A. Yes. 

* * • 
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[71] By Mr. Cannon: 

Q. Mr. Leyden, let me briefly go into some of the back- 
ground here. You participated in the negotiations of April 
25, did you not? A. Yes. 

Q. Could you briefly sketeh the background to those 
negotiations as you understand them? A. May I say this, 
your Honor, and Mr. Cohen, I appreciate your gratuitous 
statement this morning that my firm has been generał 
eounsel for Sealtest for many years—the fact is we have 
not been but we have been over those years eounsel whom 
they have consulted when labor relations matters came up. 
It is again that^-I have to give you that background to 
explain to you, as I understand it, about the ice cream 
negotiations that were being conducted here in New York, 
as they had been historically with Mr. Cohen acting as the 
chief attorney or chief negotiator [72] for the two unions, 
Mr. McGinley’s union from the Jersey side of the river, and 
Mr. Clark’s union on this side of the river. 

They had started some time before April 25. I was told 
that there seemed to be a reluctance to discuss at those 
negotiations Breyeris problems in connection with its in- 
tended closing of the Newark plant. 

Since there were joint negotiations there, there came a 
point in time when Breyer sent a notice to the negotiators 
that as far as the Newark part of the negotiations were 
concerned they were withdrawing as a member of the 
Newark group, and shortly thereafter the unfair labor 
practice charge was filed in Newark, maintaining, by 
Breyer, that the unions or the union was unlawfully re- 
fus:ng to negotiate the Breyer individual problem. 

Whether it was as a result of that or whether it was 
pure happenstance, the fact is that a day or so later ar- 
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rangements were madę to have the meeting here in New 
York to discuss that problem, and my partner, Irving Segal, 
who had been consulting with Sealtest all along up until 
then, assigned me to come up here to attend the meeting— 
I believe my selection stemmed out of the fact that a couple 
of years earlier I had been the industry negotiator in 
Northern New Jersey for the milk industry, [73] and that 
emerging from that experience on my part, and I hope 
shared by Mr. McGinley, was a sense of mutual respect 
for McGinley as a sound labor leader, and I think he felt 
the same way about me as a representative of employers. 

It was against that background that I came to New 
York. 


• « 




[74] Afternoon Session 

Q. I believe, Mr. Leyden, you had just testified briefly 
to the circumstances that caused you to come to New York. 

As far as your firm is concerned, who is your senior mem- 
ber in connection with the rendering of labor advice to 
Kraftco? Who is the man most responsible for that? A. 
At that time it was Mr. Irving Segal. 

Q. Let me show you what has been marked as Defend- 
ants’ Exhibit J and received in evidence, namely, the [75] 
so-called Swift Agreement, April 21, 1966. 

Did your firm render advice to Swift & Company at that 
time? A. Yes. In fact, it was Mr. Irving Segal who handled 
that n atter primarily. 

Q. He was, again the man in your Office in charge of 
that aspect of your representation of Swift? A. Yes, he 
was. So that you will understand, Mr. Cannon, we have a 
committee system in the office—a labor committee, of which 
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there were a number of members, and at that time Mr. 
Segal was the chairman. So I had not a pinpoint knowl- 
edge but a working knowledge of who was doing what. 

Q. Mr. Leyden, did you come from Philadelphia on the 
25th, or the day before? A. No, I came on that morning. 

Q. And about what time did you arrive? A. I took the 
8:00 o’clock express out of the 30th Street station, and 
whatever time it got here I got here. I can’t remember 
exactly what time it was—it was usually a quarter to ten 
in those days, as I recall—about an hour and three ąuarters. 

Q. And where did you go? A. I believe I went to the 
suitę which the Breyer [76] people had in the hotel at 43rd 
and the river, where negotiations had been going on. 

Q. By the negotiations,” you mean the industry negotia¬ 
tions? A. I do. 

Q. And the hotel I believe is stipulated to be the Sheraton, 
if you do not recall? A. It is right across the Street from 
United Parcel. 

Q. Who was present on behalf of Kraftco when you 
arnved ? A. To my recollection David Campbell, Donald 
Mott, Mr. Vaughn Ashenbrenner. I have a feeling that 
someone else—oh, Mr. Glynn was there, and I have a feeling 
that there may have been someone else but I just can’t 
recall. 

Q. Approximately how long was it before you sat down 
with representatives of the union? A. my best recollection 

and I think I should State that my best recollection has 
been refreshed by referring to Mr. Cohen’s notes which are 
in evidence, your Honor, and to Mr. Mott’s notes which have 
been offered in evidence. I saw them before today. 

And to answer your ąuestion, sir, I would say [77] about 
an hour and a half or an hour and three quarters after I 
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arrived to meet with the Breyer people, sometime shortly 
before noontime a joint meeting was held at which I was 
present for Breyer; Mr. Mott and Mr. Glynn were present 
for Breyer; Mr. Cohen, Mr. McGinley and Mr. Clark for 
the unions; and Mr. Aaron Solomon, who was the industry- 
wide representative also sat in at that meeting. 

Q. Again for the company, yourself and Mr. Mott— A. 
And Mr. Glynn. 

Q. Mr. Leyden, I would like to hand you the documents 
previously marked and received as Exhibit D, being Mr. 
Cohen’8 notes, Exhibit G; Exhibit H, being your notes, and 
Plaintiffs’ Exhibit 10, also being your notes, and Exhibit I, 
Mr. Mott’s notes; and sińce you recently used them to 
refresh your recollection, why don’t you try to use them 
and just tell the Court what happened from the time you 
started the meeting with the union at 11:45 for the balance 
of the day. A. May I use my copies that you gave me, or 
are you going to hand me— 

Q. We can hand you the original exhibits (handing). 

Mr. Cohen: If your Honor please, when I madę 
my generał objection, am just reminded that we 
were talking about the documentary evidence. I just 
want to beg your [78] Honoris indulgence, that the 
same objection may continue as to matters preceding 
the agreement which I would ordinarily claim would 
be merged into it, and I will not rise to object from 
time to time. 

The Court: Yes. 

Mr. Cannon: The witness now has before him 
Exhibits D, G, H and I, and Exhibit 10 has yet to 
be put before him. 

I have an extra copy of that, in your actual hand- 
writing. Perhaps we can use that (handing). 
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Mr. Cohen, do you agree that that is the original 
of number 10 which is being given to the witness? 

Mr. Cohen: If you say so, I certainly will agree. 

Mr. Cannon: Thank you. 

By Mr. Cannon : 

Q. I believe you said, Mr. Leyden, that Mr. Cohen’s 
notes, Exhibit D, page 2, indicates a meeting at 11:45. 

Will you tell the Court what happened at the 11:45 
meeting? A. After the amenities of the situation, the 
first—and I have a elear recollection of this, independent 
of these papers—was Mr. Cohen’s assurance that the fact 
that the [79] meeting was being held to discuss the Breyer- 
Newark plant problem, the fact that the meeting was being 
held had no connection or relationship with the unfair labor 
practice charges which had been filed a couple of days 
before. 

Thereafter—and I am not surę whether it was Mr. 
Cohen who did most of the talking but I am inclined to 
think that Mr. McGinley did—I was told what the points 
were on which the union was saying agreement had to be 
reached. 

There were five of them, as I noted it down for my own 
purposes, and as Mr. Cohen has in his notes, and there is no 
disagreement between us as to what they were. 

The first had to do with the reąuest—Mr. Cohen’s notes as 
to requested assurance that no other employer in the in- 
dustry would discontinue its plant operation or any opera- 
tion during the term of the new agreement— 

Q. The new agreement would again be the industry 
agreement? A. Yes. Secondly, there would have to be an 
agreement reached between the parties as to what would 
be done pension-wise in light of the closing of the plant. 
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The third item was a reąuest for severance pay. 

The fourth item had to do with what was going [80] to 
happen after the plant was discontinued, and the desire of 
course, of Mr. McGinley being to keep as much of the 
operation as he could—he would like to keep it up. In fact, 
he said, as I recall it, that he wanted us to stay in operation 
in Newark for another year. 

And the fifth item was, what rights would the displaced 
employees have, so far as going to work for the company at 
its ice cream plant on Long Island. 

Those were the five items. 

Repeating, as I recall—it was not a long meeting—the 
notes of Mr. Cohen and Mr. Mott indicate, and my recollec- 
tion is about the same, that we broke that off at 12:30. 

Q. So the first session with the union was from 11:45 to 
12:30, approximately? A. Yes, sir. 

Q. Let me refer to Defendants’ Exhibit I, which are Mr. 
Mott’s notes. He indicated the presence of the parties that 
you have indicated, and then after that, in parę*. Jieses, he 
has, “Larry agreed that Parsonnet told him everything 
Buddy told Tom.” A. I can tell you—I know I am surę 
what that means—I know exactly what it means. What 
Larry was explaining to the group was he was aware that 
at an earlier [81] datę Irving Segal, who is known as Buddy 
Segal, had met with Larry’s long-time attorney, Tom 
Parsonnet, and Larry was assuring that Parsonnet had 
told him, Larry McGinley, everything that Buddy Segal had 
talked to Tom Parsonnet about. 

Q. The meeting ended at 12:30. When did you resume 
again with the union? A. Late in the afternoon, at about 
a ąuarter to five—the reason being, among others, Mr. 
Cohen had to be at a certain meeting at United Parcel 
across the Street, where, as I understand it, he did then 
and still does represent the Teamsters’ local that represents 
the United Parcel employees, so that he had to be gone for 
at least two to four for that meeting: and there was lunch 
to be had, and we got back together about a ąuarter to five. 
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Q. Let me refer you to Defendants’ Exhibit G, Mr. 
Leyden. When did you prepare that document (handing) ? 
A. Exhibit G was written by me while in the caucus con¬ 
sulting with the representatives as to what, when we re- 
convened with the union representatives, our offer or our 
position would be on the five items that I had mentioned to 
you. 

Q. So Exhibit G was then prepared sometime between 
12:30 and 4:45 when, according to Mr. Cohen’s notes, the 
[82] parties resumed discussions; is that correct? A. That 
is correct. 

Q. Is it your recollection, Mr. Leyden, approximately 
how much time was— 

Weil, let me withdraw that for the moment. 

The second meeting with the union—let me back up a 
little bit. 

There is a reference in Defendants’ Exhibit I, which is 
Mr. Mott’s memorandum, to union proposals numbers 34 
and 35, and there is a reference in your memorandum, 
Exhibit G, to number 34 and number 35. 

What werethey? A. Number 34 of the union’s agenda— 
I am paraphrasing what I think was the thought behind 
it— 

Q. Weil, rather than the thought behind it, perhaps I 
can show you this document, Exhibit A, and ask you if the 
number 34 and number 35 are referred to or are in that 
document (handing)? 

(Witness examines.) 

Mr. Cohen: Does the record show what document 
the witness is looking at? 

Mr. Cannon: Exhibit A. 

Mr. Cohen: Thank you. 

Mr. Cannon: I have given him the original. [83] 
A. I am operating at two levels at the moment. 
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The Court: What is the question? 

(Question read.) 

A. In what has been marked as Exhibit A, on page 7— 
that is the last page of the exhibit handed to me—there is 
an item at the top o* the page, numbered 34, and it says 
as follows: 

“Pages 51-52 Exhibit D; amend by adding”—and then 
there is this long suggested add. If you want me to read 
it I shall. 

“An Employer who, by reason of termination of all or 
part of its business, or of sale, lease, or for any other 
reason terminates the employment of employees in suffieient 
number to affect the pension fund actuarially shall be 
obligated to defray the cost of an actuarial study to deter- 
mine the effect of such termination and to make such pay- 
ment or payments to the fund as may be found actuarially 
reąuired to offset any such effect. In all such cases (except 
by layoffs or discharges in the ordinary course of business) 
the employer shall continue paying the reąuired contribu- 
tions to the welfare fund until the expiration datę of this 
agreement, and shall continue contributions to the pension 
fund for employees who would, but for such termination, 
become entitled to a form of pension [84] benefit prior to 
the said expiration datę, for the same period; provided, 
however, that such continued contributions shall terminate 
with respect to any former employee who within that 
period of time secures employment subject to the provisions 
of this agreement.” 

And number 35 refers also to “pages 51-52, Exhibit D, 
increased ratę of severance pay to one week of pay for 
each year of service to be paid”—payable in a lump sum 
rather than in installments. 
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In other words, the existing contract had a severance 
pay clause in it, and this reąuest was to increase the amount 
of severance pay to one week of pay for each year of service. 

Mr. Cannon: The references, your Honor, at 
page 7 of Exhibit A, which is the union’s proposal, 
are the references to Exhibit D in number 34 and 
number 35, to Exhibit D, to the collective bargaining 
agreement that was expiring at that time, and in 
particular to Exhibit D, the agreements marked as 
Plaintiffs’ Exhibits 3 and 4. 

In particular, with regard to the Local 680 con¬ 
tract—well, I will pass that up for the moment. 

Q. Mr. Leyden, returning to the notes, Mr. Mott’s refer- 
ence in Exhibit I and your references in Exhibit G to num¬ 
ber 34 and number 35, are references to those proposals 
[85J in Exhibit A? A. Yes. 

Q. Now will you tell the Court what happened at 4:45 
when the parties met? A. When we got back together at 
4.45,1 had, as I think I testified a few minutes ago, written 
down what my clients had concluded would be their position, 
and when we got back together I presented to Mr. Cohen 
and Mr. McGinley and Mr. Clark the five positions of the 
company. 

On number one I stated that Breyer would go along with 
whatever was agreed to by the industry. 

On number two, I proposed in the alternative one of the 
foliowing approaches: that Sealtest would agree to have an 
independent actuarial study as to whether the change in 
the operation in Newark would adversely affect the ponsion 
fund, and if it came out that it does affect it, to negotiate 
a solution, or, in the alternative, that the company would 
accept whatever Local 680, the Teamsters Local 680, nego- 
tiates with the other ice cream employers on item number 34. 
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As to the third item, again it was in the alternative—we 
said that Sealtest would agree to pay one week of severance 
pay for employees with 15 or morę years [86] of accumu- 
lated service, or, in the alternative, whatever Local 680 
w r ould negotiate with the other employees on item number 
35. 

On the fourth item we said that notwithstanding any pro- 
visions in the labor agreement—and I think parenthetically, 
your Honor, I ought to mention this to you, although it is 
pregnant with meaning to all of the others—the contracts 
historically had a clause in them, the generał import of 
which was to say that once a new contract started and you 
had a plant in being, you were to keep it in being for the 
life of the contract. 

So that on our fourth item we said, notwithstanding the 
fact that that might continue in the new contract, we wanted 
the understanding that on and after November 2, 1968— 
remember, Mr. McGinley said he wanted it to stay open for 
a year—that Sealtest would have the right to discontinue 
its manufacturing of ice cream at the Newark location but 
had the ice cream madę by the other union over at the Long 
Island plant, brought over to a new box location in New 
Jersey, and from there the ice cream would be continued to 
be distributed by Mr. McGinley’s 680 men. 

The fifth point was our position that any Newark em- 
ployee who, when the plant closed, wanted to, [87] would 
have a right to go to the foot of the Long Island plant 
permanent seniority list, which would mean that if there 
was an opening or somebody died or quit, that the people 
competent to handle the work in the order of seniority 
would go to work in that plant. 

That is what happened when we first got back. 

I am surę there was some morę talk, and then—I think 
during that talk was at the time when Mr. McGinley pointed 
out to me the notę that I madę or which you had marked as 
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Exhibit H—in particular Mr. McGinley was arguing, as 
it turned out persuasively, that— 

Q. Excuse me. I am getting lost at the time. This 
started at 4:45, and you stated that what happened—now 
this is continuing with the discussion at the time? A. Yes. 
One of the positions taken, suggestions by Mr. McGinley, 
was, why have the 15 years in as a severance pay reąuire- 
ment. After all, my notę says that Larry says we are only 
asking about 100 extra weeks and he gives me a breakdown 
in each classification which I noted down at that time of 
how many employees were in various classifications with 
less than 15 years. 

Q. Mr. Leyden, let me ask you something about this— 
and it may be it is my confusion on these notes. 

Mr. Cohen’s notes indicate that the statement [88] of 
position by you at 4:45 was followed by a union caucus, 
and then the presentation to the company at 6:30 about 
the results of the union caucus. A. I am not up to the 
caucus yet—I could be wrong in suggesting that Mr. 
McGinley madę this statement that I have referred to from 
Exhibit H during our first session when we got together 
at 12:45—I could be wrong about that. I am inclined to 
think it was, because then there was a caucus—I forget how 
long it lasted. Then we got back together again, and this 
time, as I recall it, with Mr. Cohen acting as the spokes- 
man, he went through the five items stating what the 
union’s flat-out position was. 

Q. Excuse me, why don’t you finish what your recollec- 
tion is with regard to the pre-caucus meeting? A. Which 
caucus are you talking about? 

Q. Weil, you were talking about the meeting that began 
at 4:45 and you had not exhausted your recollection. A. 
Weil, at the 4:45 meeting I stated, out of my mouth, the 
things I had written down for myself on Exhibit G. 
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My best recollection is that there was then some discus- 
sion about those items, in the course of which Mr. McGinley 
—I madę this notę about the severance pay— 

Q. That is Exhibit H? [89] A. That is Exhibit H— 
and then a caucus, so that the union could then, by itself, 
go over the various items. 

How long that caucus lasted, I am not surę. 

Q. Okay. A. In any event, after the caucus was over, 
we—myself, Mr. Mott, Mr. Glynn, rejoined the union nego- 
tiators, and at that time Mr. Cohen went through the 
five points stating the flat-out position of the union. 

After receiving that I recessed and went back to my 
clients— 

Q. Weil, let me go back to this Exhibit H notę again, 
Mr. Leyden. Could you tell me what it signifies? What 
does the writing indicate? A. Weil, at the top I have got 
the words down “orał commitment.” 

On number two, I did not write anything down. After 
all, Mott was my notetaker, but I did notę down in my own 
handwriting on number three this business about why 
Larry McGinley argued that we ought to hołd the 15 year 
requirement. 

Q. Why you should? A. He said we should not hołd to 
it, we should forget it, no matter what length of service, if 
it was a [90] year or morę, a week. 

Q. Okay. The exhibit lists “traffic-12.” Where did that 
information come from, and what kind of information is 
it? A. You have got me lost. 

Q. Exhibit H. A. Oh, I am sorry. I madę this notation, 
and this is the source of what Larry McGinley was saying. 

I madę the notation: 

“Less than 15 years,” in “traffic-12” people. 

In “cabinet”—nonę. 

“Garage”—nonę. 

“Production”—six. 

“Maintenance”—nonę. 
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(After examining). It looks like “women”— nonę. 

And “office”—I cant tell whether it is a “3 or 13.” 

Q. Then the notę clown at the bottom. A. “Larry—ask- 
ing about 100 extra weeks.” 

Q. So this reflects information given to you by Mr. Cohen, 
to the effect that if the 15 ycar reąuirement was dropped 
it would only cost 100 weeks’ pay? A. Additional. 

[91] Q. Where is the 15 year requirement? Where is it, 
do you recall? A. I do not know whether it was in the 
then existing—I think it was in the then existing contract. 

Q. Now Mr. Cohen, you indicated, came back with the 
unions’ response on the items. 

What did he say with respect to each, as best you can re¬ 
call A. What he said is what I attempted, after my clients 
approved it, to writc up in longhand in—I don’t know what 
number it is— 

Q- Plaintiffs’ Exhibit 10? A. Whatever exhibit number 
it is—it is the second one in the longhand exhibits of 
minę— 


Mr. Cannon: The record should reflect that it is 
Exhibit 10. 

A. Exhibit 10—I tried to put into language what Mr. 
Cohen had said was necessary, as I say, after my client ap- 
proved it—and I might add, as Mr. Cohen’s notes show, it 
didn’t take too long. 

Q. Let us see if we cannot refine the time as to the meet- 
ing at which you delivered the contents of Exhibit G. It 
began at 4:45. How long would you say that lasted, Mr. 
Leyden? [92] A. Let me put it to you this way: whatever 
started at 4:45, plus the caucuses, and Mr. Cohen’s going 
°ver the five items, saying this is what they had to have, 
that consumed until 6:30, approximatcly. 

May I see Mr. Mott’s notes, please? 


(Handed to witness.) 
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The Witness: (After examining) Yes. I went 
back to my people, as I say, after we talked about it 
and I put in writing, this Exhibit 10, what Cohen 
wanted, what I understood my client w T as willing to 
agree to. 

Now if you want me to I wdll tell you that both 
notes indicate—it conforms with my recollection 
that within three ąuarters of an hour I was back in 
and this time handed what has now been marked as 
Exhibit 10 to Mr. Cohen. 

He went over it and he agreed that it conformed 
to the principles which had been discussed between 
us. 

Q. The notę of Mr. Cohen’s notes, Exhibit D, “Leyden 
presents written summary of agreement with above. SJC” 
—that would be Mr. Cohen—“says this is acceptable state- 
ment of principles agreed on. If morę precise language is 
needed we will work it out. Ali agree that Leyden’s hand- 
written statements will be xeroxed and distributed by Solo- 
mon tomorrow.” 

Does that notę accord with your recollection? [93] A. 
Maybe I ought to add this, because it happened—I signed 
it and Aaron Solomon signed it, and then I gave it to Mr. 
Cohen for his, Larry’s signature, and he wouldn’t sign it. 

Q. Did he state any reason? A. Not that I can remem- 
ber. 

Mr. Cannon: Your Honor, the record will reflect 
that in Defendants’ Exhibit F, a notation in the 
April 26, 1968 minutes, a reflection of the union by 
Mr. Cohen reviewing the status of its proposals with 
regard to number 34—a notation appears, “With- 
drawn except as to Breyer’s”—reflecting that on 
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April 26, proposal number 34 in the industry nego- 
tiations was withdrawn except as to Breycr’s. 

There are references in the minutes, also marked 
for April 9th and April 17th; also with reference to 
union proposal number 34. The indications are that 
Mr. Mott was present at these meetings. 

Mr. Mott is no longer an employee of the company. 

May I have a moment? 

By Mr. Cannon : 

Q. I believe the record already indicates that the docu- 
ment that became the Breyer Agreement, so-called, which 
is Exhibit 15, Plaintiffs’ Exhibit 15, was actually prepared 
[94] in the offices of Solomon & Rosenbaum; is that cor¬ 
rect? A. Which one, Mr. Cannon? 

Q. The Breyer Agreement, Exhibit 15. A. Is that the 
typewritten agreement— 

Q. That is right. A. —that was ultimately signed by 
the union and the company? 

Q. Yes. A. That was prepared in Mr. Aaron Solomon’s 
office. 

Q. Right. And do you recall personally whether you re- 
ceived any phone cali or anything from Mr. Solomon about 
it? A. I did not participate in the drafting of that finał 
agreement. Mr. Solomon, however, mailed me a copy and 
sought my approval which he received before he sent it 
along to Mr. Cohen. 

Q. Is there anybody else in your office who reviewed the 
Breyer Agreement? A. I believe Mr. Irving Segal did. 

Q. I show you this document and ask you what that indi¬ 
cates (handingl? A. (After examining i Yes, this is—has 
Mr. Cohen seen this? 




162a 


James J. Leyden—for Defendant—Direct 

[95J (Mr. Cannon hands to Mr. Cohen, who 
examines.) 

Mr. Cohen: Thank you. 

A. This is a picture of a transmittal slip in longhand 
from Mr. Irving Segal to me, dated May 11, 1968, and 
under the heading of “remarks” appear in longhand 
‘‘Breyer Agreement looks ok. Wish we didn’t have address 
in Long Island, but guess that’s best you could do.” 

t t t 

197] Q. Mr. Leyden, I will ask you just a few morę 
questions. 

In all of the discussions on April 25, 1968 was there any 
mention of people previously retired under this pension 
program? A. No. 

Q. Wjas there any discussion of the state of the un- 
funded liability of this pension fund? A. No. 

The Court: Were people previously retired? 

Mr. Cannon: Yes. 

Q. Was there any discussion about any assumption of 
perpetual stable employment in the industry? A. No. 

Q. Was there any suggestion madę by anybody at any 
time that this closing of the Breyer plant worked a radical 
change in the economics of the industry or anything to that 
effect? A. No one so stated. 

Mr. Cannon: I have no moręąuestions, your [98] 
Honor. 

Mr. Cohen: I have a few questions, if Mr. Can¬ 
non is through. 
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Cross-Examination by Mr. Cohen : 

Q. Mr. Leyden, just responding now to the last things 
that Mr. Cannon asked you, whether anybody said there 
was going to be a radical change in the pension fund due 
to the plant’s closing, whether there was anything said 
about an assumption of permanent stable employment in 
the industry, so far as the pension plan was concerned, 
whether there was anything said about the unfunded lia- 
bility of the pension plan, whether there was anything 
said about the people, the employees who had previously 
retired—Pm trying to paraphrase all the things as I recall 
and as I noted Mr. Cannon last asked you—do I understand 
your testimony correctly to be that there was just no dis- 
cussion of these items on April 25th? A. In my presence 
there was not. 

Q. Thank you. Now without going back into my notes, 
there was something you testified in regard to an agree- 
ment with another company at another time—the Swift 
Company, I believe, in 1966. Do you recall that? Do you 
recall your earlier testimony, is what I am asking you now? 
199] A. I said I believe that Mr. Irving Segal had been 
very actively engaged in that matter. 

Q. Yes, and did he or you draft the agreement which 
ultimately was entered into between the unions and Swift 
& Company? A. I did not draft it. I don’t think Mr. Segal 
did, but it is better that you ask him. 

Q. Do you know whether somebody in your office was 
the draftsman of that agreement? A. I do not know. 

Q. Have you seen that agreement? A. Yes. 

Q. Do you know whether that agreement called for any 
actuarial study to be madę? A. The agreement that I have 
been referring to is the agreement which was entered into 
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between the same two local unions and Swift & Company, 
and covering in numbered paragraphs how contributions 
should be madę to the pension and welfare fund, in light 
of the closing of the Swift Brooklyn ice cream plant, which 
had involved some 60 odd employees. 

Q. That is a correct identification of the agreement, 
Mr. Leyden. 

Now having that agreement in mind, and if you [1001 
would like to examine it, I will be happy to have a copy 
passed up to you. A. If you say there is nothing in there, 
I wont’ contradict you about an actuarial study—I don’t 
remember anything about it. 

Q. Weil, I am asking your help. So that there will be no 
mystery about it, I do so state. This is a copy to which I 
have just added the word “Swift.” I be!ieve it is Defen- 
dants’ Exhibit J— 

Mr. Cohen: Weil, maybe I should show it to you, 
Mr. Cannon. 

Mr. Cannon: No, it is okay. 

Q. You can use your copy or look at this, as you may 
prefer. 

(The witness examines.) 

Mr. Cohen: It is, we believe, your Honor, De- 
fendants’ Exhibit J, and for convenience if I may 
hand up my copy so that the witness may examine 
it (handing). 

Q. Again, Mr. Leyden, in answer to your query so that 
there will be no mystery about it, I do assert, and I’m ask¬ 
ing you whether you agree or not, that there is no refer- 
ence in that agreement to any actuarial study. 
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(The witness examines.) 

Mr. Cannon: If you want the witness to answer 
1101] that without reading it, I will stipulate that 
it does not say anything in there about actuarial 
study. 

Mr. Cohen: Thank you. 

The Court: That is Exhibit J? 

Mr. Cohen: Defendants’ J, I believe, your Honor. 

A. It does not, if I may say—it does not say anything 
about an actuarial study, but in paragraph numbered 1, 
the following appears: 

“With respect to the 13 former Brooklyn employees 
who retired on pension following the termination of 
operations at Brooklyn, the Company shall pay to the 
Ice Cream Industry Drivers and Ice Cream Employees 
Union Pension Trust Fund (hereinafter referred to 
as ‘Pension Fund’) a sum of $8,015.05, which reflects 
the amount computed by the Unions as necessary to 
eąual three years contributions for said employees to 
the Pension Fund.” 

I think I have been around long enough. Mr. Cohen, to 
know that normally that computation—that somebody as- 
sisted the unions in making it, whether it was Segal or 
somebody else I don’t know. 

Q. That agreement, Mr. Leyden, recites, does it not, that 
the urion madę the computation, that the company accepted 
it as finał— (102] A. “which reflects the amount com¬ 
puted by the Unions as necessary.” 

Q. Yes, w'e are not quarreling. But the agreement but 
does not as such cali for an actuarial study to be madę, 
does it? A. It does not say it in so many words. 

Q. Thank you. A. No, it does not. 
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Q. It does not leave anything open to be computed by 
anyone thereafter, does it? A. No, it says that the compu- 
tations have already been madę. 

Q. Yes, and that agreement also States,, does it not, Mr. 
Leyden—and by all means refresh your recollection—that 
all of the employees whose work was temporarily termi- 
nated by the closing of the Swift plant in Brooklyn—all of 
them would be offered re-employment. A. If you can tell 
me which paragraph it is. 

Q. Certainly. I do not have my copy in front of me—in 
the middle of the second page. A. (After examining). 
Yes. Itsaysthis: 

"Eaeh of the 51 employees separated as a result of the 
termination of operations of the Brooklyn plant, including 
the eight persons now employed at 1103] Woodbridge, shall 
be offered employment under the terms of the collective bar- 
gaining agreement at Woodbridge”—that means in my 
parlance, in labor relations, they go to the foot of the list 
and get jobs when jobs open up. 

Q. Mr. Leyden, I think we should be in agreement with 
what is in the paper and what is not. I am not in any sense 
attacking your recollection or characterization of it, but 
if you will look further in that agreement you will also find 
—I am surę you will conscientiously want to correct your 
statement that they were in fact guaranteed employment 
for one year as a minimum, and that this does not mean 
that there would be any work for them under this agree¬ 
ment. It means that they were all offered re-employment. 

Mr. Cannon: Excuse me, your Honor, I think we 
are arguing about what a document says, and Mr. 
Leyden is not the author of the document. The docu¬ 
ment speaks for itself. 
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Where are you reading from, Mr. Cohen? 

Mr. Cohen: I am not reading from anything. Mr. 
Leyden has the agreement there, but I believe you 
will find what I have said on page 2 of the exhibit. 

Mr. Cannon: On page 2? 

Mr. Cohen: I think so. 

[104] Mr. Cannon: Will you give me a minutę, 
please? 

(Mr. Cannon examines.) 

Mr. Cohen: I don’t mean to hołd back. I do not 
have my copy at the moment— 

The Witness: Here it is (indicating). 

Mr. Cohen: Weil, I don’t want to take it from 
Mr. Leyden, unless he is finished with it. 

I will be glad to point out the places—maybe that 
would be most helpful. 

My reference is to paragraph number 8 on page 
2 which says: 

“Each of the 51 employees who is accepted for 
employment at Woodbridge shall be employed as a 
regular employee and shall be afforded an oppor- 
tunity to work as provided in paragraph 5 of the 
current agreement between the Company and Local 
680 and shall be guaranteed such employment until 
January 14, 1967.” 

This agreement is dated April 21, 1966. 

I have also madę reference to paragraph number 
5 on the same page which rlads: 

“Each of the 51 employees separated as a result 
of the termination of operations of the Brooklyn 
plant, including the eight persons now employed at 
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Woodbridge, shall be offered employment under the 
terms of the collective [105] bargaining agreement 
at Woodbridge. Such offer shall be mailed on or 
about April 28, 1966 to the last known place of 
residence of said employees as shown on Company 
records and shall reąuire that if the employee de- 
sires to accept the offer, he shall make application 
for employment to the Manager or Superintendent 
of Woodbridge on or before May 28, 1966.” 

And I would like to emphasize the next sentence: 
“Each such applicant shall be employed at Wood¬ 
bridge not later than seven (7) working days after 
his application is reeeived, provided the applicant is 
able to perform work normally performed at Wood¬ 
bridge. Copies of the offer of employment to each 
such employee shall be mailed to Local 757 at its 
regular place of business, simultaneously with the 
mailing of the offer to the employee.” 

I hope that the reading of that is helpful. 

By Mr. Cohen: 

Q. Another ąuestion, Mr. Leyden, in the Swift case, the 
Swift Brooklyn plant, which had been closed, was closed a 
year or morę before this agreement from which I have just 
read was entered into, was it not? A. Before, how long I 
don’t know. 

Q. Weil, approximately a year or morę? Possibly up to 
two years? [106] A. I would prefer that those who know 
when it closed answer the ąuestion, because I do not. I did 
not handle the matter. 

Q. Let me not press you, then. 

What I am leading to is s'mply this, that this agreement 
was consummated not in advance as the Latin cxpression 
quid pro quo for the closing of a plant but after the event, 
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as a quid pro quo for shifting the operation and resuming 
distribution in New York under the jurisdiction of Local 
757. Was that not the case? A. I don’t think so—may I 
answer the question? 

Q. Yes. A. In light of what you said, in the course of 
the negotiations with Tom Parsonnefs item number 34 was 
an attempt to solve item 34 problems as‘ it had been solved 
in Swift—I think those computations answer this. 

Q. I’m afraid, Mr. Leyden, that you either misunder- 
stood, or somehow failed to answer my quest.ion. 

Wasn’t the Swift agreement one madę after the event 
rather than before the event? A. In fact I think it was but 
the point I’m trying to make to you is— 

Mr. Cohen: Weil, I object to that—forgive me, I 
think the witness ought not to argue, unless your 
[ 107J Honor wishes to hear this. 

TheCourt: What is the question? 

Mr. Cohen: The question is simply whether the 
Swift agreement was not one which was negotiated 
and entered into a substantial time after the closing 
of the plant, rather than in advance. 

The Court: Can you answer that? 

The Witness: I believe the answer to that is 
“yes,” your Honor, but I do feel— 

The Court: Weil, that is the answer. 

Mr. Cohen: Thank you very much, Mr. Leyden. 

The Court: Mr. Cannon, do you have anything 
morę? 

Mr. Cannon: No, I think not. 

Thank you, Mr. Leyden. 

(Witness excused.) 

• • t 

1118] Iuving R. Skgal, called as a witness by the de¬ 
fendant Kraftco, having been first duły sworn, was exam- 
ined and testified as follows: 
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Direct Examination by Mr. Cannon: 

Q. Mr. Segal, will you identify yourself to the Court? 

[119] A. My name is Irving R. Segal. lama member of the 
law firm of Schnader, Harrison, Segal and Lewis of Phila- 
delphia. 

Q. How long have you been a partner of or associated 
with that firm? A. I became associated with the firm in 
1939, and have been continuously associated with the firm. 

I was out in the Army for three and a half years. Other 
than that I have been with that firm—and for eight months’ 
service with the OPA prior to going into the Army. I be¬ 
came a partner very late in my career, I think after ten or 
eleven years. 

Q. In the practice at Schnader, Harrison have you con- 
centrated in any particular areas of practice? A. Until a 
few years ago I concentrated heavily in labor law and labor 
relations; also I did trial work but the labor field was my 
main field. I was for a number of years chairman of what 
we cali the labor committee of the firm. 

Q. In connection with your labor law activities could 
you just generally describe what you have done over the 
years? A. Weil, our firm represented individual companies 
but a large part of my work was representation of industry 

[120] groups, groups of employers negotiating with one or 
morę unions. 

I participated actively in the negotiations, in resolution 
of grievances, in the formulation of pension and welfare 
plans when that became popular in Philadelphia, starting in 
the early 50’s, and where necessary, in labor litigation, by 
which I include arbitration and adversary proceedings be- 
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fore the National Labor Relations Board, the State Labor 
Relations Board—the fuli gamut of labor law and labor 
consultation. 

In the course of your work with pension matters I 
believe you said you advised joint industry funds? A. Yes, 
starting early in the 1950’s we were reputed to have the 
first multi-employer-multi-union fund which was created in 
the milk industry among, I think, about 15 employers and I 
know four unions. 

I personally drafted all the papers, really created that 
fund. 

We had no model in Philadelphia. Then for a number of 
years, I served as counsel for both the unions and the em¬ 
ployers in administering that fund. 

Following that there were other funds—the Ice Cream 
Fund and a number of other industry funds with which I 
have had a connection. 

[121] Mr. Cannon: If you’ll excuse me for a 
moment, I would like to establish—I do not know 
that this has been done anywhere in the record yet— 
that Aaron Solomon of the Solomon & Rosenbaum 
firm is and was at all relevant times with Mr. Cohen 
the co-counsel to this particular fund, at all relevant 
times before us. 

Mr. Cohen: There is no objection to that, your 
Honor. It is a fact, I believe, that virtually from 
the time of the establishment of the Ice Cream In¬ 
dustry Fund here involved, that Mr. Solomon or his 
Office and myself and/or my office were co-counsel to 
the Fund, and that still prevails. 

Your Honor, I am glad to stipulate that. 
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By Mr. Cannon: 

Q. In the course of your work on pension plans, have you 
dealt with actuaries, read their reports and discussed actu- 
arial matters with them? A. Yes, sir. 

Q. You would then have a generał understanding, suffi- 
cient for professional purposes, of the actuarial science? 
A. Yes. I am not an actuary, I never studied the subject, 
but one of my functions, particularly with industries which 
my brother and I had represented over many years—the 
industry would look to us to interpret f 122] the effect of 
actuarial reports. Of course these pension funds had regular 
evaluations. Then we had evaluations when a new member 
would want to come in, as to the effect of the new employer 
with his employees becoming a member of the fund, and so 
we would get an actuarial report of that. 

I would say I knew morę about it than my clients, and 
therefore I would interpret the generał effect to my clients, 
with vhe aid of the actuary. 

Q. This is a joint operation, is it not? A. Surely. 

Q. Now Mr. Segal, with respect to the Sealtest Foods 
Division of what was formerly known as the National 
Dairy Products Corporation, when did you first have a pro¬ 
fessional connection with that company? A. Weil, I think 
the milk industry in Philadelphia was organized by the 
unions shortly after I became a lawyer, and I think it was 
my brother who represented that industry and I was his 
assistant, so I would say my first contact with Sealtest and 
the other employers in that industry was in 1939 when I 
entered the firm. 

Q. Let me direct your attention to the period— A. 1 
would say 1940, Mr. Cannon. 






173a 


lrving R. Segal—for Defendant—Direct 

Q. Let me direct your attention, then, to the period in 
1968 and shortly prior thereto. 

[123] In what capacity were you serving the Sealtest 
Foods Division? A. Could I explain a little bit about my 
relationship to Sealtest nationally? 

Q. Please. A. In the period that you are now referring 
to, the President of the Sealtest Foods Division, of what 
was then the National Dairy Products Corporation, was 
John Edwards. John Edwards had for many years been 
connected in various capacities with the Philadelphia divi- 
sion of Sealtest Foods, and he came to have responsibility 
for the labor relations functions and attended the meetings 
of the industry, and we came to be fast friends, and of 
course had a lawyer-client relationship. 

When he became President of Sealtest Division not long 
thereafter he asked me to become an advisor on a national 
basis in labor relations matters of the various Sealtest 
operations, and work with David Campbell, who was the 
personnel director; and later Mr. Gilmore Scholes, who 
was his assistant, and there was a continual rtiationship, 
very often by phone, sometimes in person, using me as a 
sort of sounding board on labor relations problems around 
the country and in Canada. 

I did not participate actively in most cases, [ 124] except 
in Philadelphia and to some extent the New Yorl and New 
Jersey market, but I was a sounding board. 

That is the best way to describe it, Mr. Cannon—a labor 
relations advisor. 

Q. Mr. Segal, I would like to hand you what has been 
received as Defendants’ Exhibit Q (handing), the January 
24th letter to Mr. McGinley, inviting discussion with re- 
spect to the closing of the Newark production facility. 




174a 

Irving R. Segal—for Defendant—Direct 

Were you involved in any way in the preparation of this 
letter? A. My file reveals a copy of this letter, and it is my 
recollection that I dictated it, I think, over the telephone to 
Mr. Ashenbrenner, Vice-President of the Breyer Division. 

Mr. Cohen: Forgive me, this may be just a bit 
premature, your Honor, but I thought it would be 
best to have the record elear on it. I would re- 
spectfully reąuest, if it is agreeable to your Honor, 
that the same objection previously madę would pre- 
vail here, and then I won’t get up to object, unless 
there is something special that comes up—I won’t 
be obliged to interrupt that freąuently—the objec¬ 
tion based upon these matters being merged into the 
ultimate agreement. 

[125] The Court: Yes. 

Mr. Cohen: Thank you. 

The Court: I will not misconstrue your silence. 

Mr. Cohen: Thank you very much, Judge. 

By Mr. Cannon: 

Q. After the dispatch of this letter, Mr. Segal, did there 
come a time when you became morę actively involved in the 
Newark situation? A. Weil, I had a number of phone calls 
about the Newark situation with Mr. Ashenbrenner, and 
maybe Mr. Mott, but my first—I guess what you would cali 
active participation, was in mid-March when we had a 
meeting on this. 

Q. And what was the generał purpose and result of the 
meeting? Who attended and where was it held? A. May I 
ref er to these notes? 

Q. Yes. 
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Mr. Cannon: Mr. Cohen, he has in front of him— 
The Witness: These are my handwritten notes of 
the meeting, and I couldn’t positively remember all 
the names, really, if I did not refer to it, if you don’t 
mind that. 

Mr. Cohen: If you will be kind enough to state for 
the record whether those are notes which we have 
1126] already referred to or already put in the 
record. 

Mr. Cannon: Yes, we have referred to them (in- 
dicating). They are not in the record. The witness 
will use them to refresh himself on dates and things 
like that. 

I have no desire to put them in the record. 

A. I wouldn’t either, except for the names. May I do 
that? 

(After examining) Vaughn Ashenbrenner—these are 
my notes on the meeting on March 14, 1968. 

I am assuming the meeting was in Philadelphia, because 
it doesn’t indicate to the contrary. 

Present were Vaughn Ashenbrenner, Don Mott, John 
Musser and I)ave Campbell—and of course I was present— 
and the generał tenor of the meeting was to review the con- 
tacts that Mr. Ashenbrenner had had with Mr. McGinley 
prior to the letter of—prior to Exhibit Q. 

Q. Prior to— A. And subsequent to that letter, which 
were to my recollection, largely frustrating— 

Mr. Cohen: Forgive me, is it elear that the meet¬ 
ing that the witness is describing is one at which or 




176a 


Iwing R. Sega1—for Defendant—Direct 

during which no one from the plaintiffs was present 

—that it was a meeting exclusively of company rep- 

resentatives? 

» 

[127] Mr. Cannon: That is correct, and I won’t 
belabor what was said. 

Q. The only point, Mr. Segal, is, did there, as a result of 
that meeting and other meetings, come a time when you 
personally madę an effort to establish contact, directly or 
indirectly, with Local 680? A. Yes. I was asked to try 
to contact Local 680 through its attorney, Tom Parsonnet. 

Q. Let me pause for a moment at this juncture. The 
Newark situation that we are talking about, could you de- 
scribe what that involved, from the point of view of the 
company? A. Yes. There was a production plant and a 
distribution facility in connection with it; that is to say, a 
Breyer ice cream plant and distribution facility in Newark, 
which was a relatively smali operation, about 2,000,000 
gallons a year, which among big companies would be re- 
garded as a smali operation. 

Q. How much would Long Island be, for example? A. I 
would guess between 10 and 15 million gallons I would 
think the capacity would be at least 15 million gallons— 
perhaps morę. 

There were problems with this plant. It couldn’t be modi- 
fied. It was limited. It had reached its [ 128] limited ca¬ 
pacity of 2,000,000 gallons, and it was an uneconomical op¬ 
eration, and Sealtest and Breyer—I should say that Seal- 
test Foods were all Sealtest companies except Breyer. But 
Breyer was a division of Sealtest Foods that retained its 
own name. 
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The company had madę a determination that it was un- 
economical to continue that Breyer facility and wanted to 
dose it. There were contractual limitations to closing it. 
There was a prohibition in the contract. You couldn’t close 
a plant without violating the contract, and they sought to 
get an amicable closing. 

So notice was given in this letter of January 24, 1968, 
Exh:bit Q, of an intention to close it after the contract 
ended, but the objective was to do it amicably, and I was an 
emissary to see if it could be worked out along the lines of 
the prior experience I had with the same union. 

Q. Work it out amicably—how does this relate to_in 

what areas did you want the cooperation of the union? 
Was it just a matter of closing the plant? Couldn’t you 
padlock it and walk away from the contract? What did 
you want to do? A. The objective of the company was to 
discontinue the production of ice cream at the Newark 
plant, to move that production into the large facility in 
Long Island; to [ 129] bring the ice cream from Long Island 
to a distribution facility in Newark and to distribute that 
ice cream through the same Local 680 employees in the area 
in which it had previously been distributed, and to achieve 
that at a cost which would make it economically feasible to 
the company. 

Q- This other situation that you mentioned analagous, or 
somewhat analagous situation, was that the Swift situa¬ 
tion? A. Swift & Company—that is to say, as I recall it 
was called the Poultry & Ice Cream Division of Swift. 

Swift had a somewhat similar situation involving a de- 
crepit plant in Brooklyn, New York, ice cream plant. The 
production facility was in Brooklyn. 

In that case I was assigned to meet, in that case, with 
both Mr. Parsonnet and Larry McGinley, both of whom I 
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knew well, to try to work out that situation by a sort of 
reverse procedurę—closing the Brooklyn plant, having the 
production taken over by an existing plant of Swift & Com¬ 
pany in Woodbridge, New Jersey, under the jurisdiction of 
Larry McGinley’s union, and continuing the distribution in 
Northern New Jersey. 

Q. It appears to me to be the reciprocal of the Breyer- 
Newark situation except the distribution facility was go- 
ing to be located in New Jersey in both cases. [130] A. 
Yes. 

Mr. Cohen: May I respectfully suggest that coun- 
sel do not characterize it as a “reciprocal” of any- 
thing, but to ask the witness—I dislike objecting on 
that ground, but I think counsel should not suggest 
the comparison. 

A. It seems to me, Mr. Cannon, here that what occurred 
in the Swift case was the production—in effect, in that case, 
of less than 2,000,000 gallons, as I recall it, came over from 
the New York union to the New Jersey Union—in the 
Breyer case the production would go from the New Jersey 
union to the New York union. In both cases the distribu¬ 
tion would remain in Northern New Jersey under Local 
680. 

Q. Mr. Segal, I will show you what has been received as 
Exhibit J in evidence, a copy of the Swift agreement (hand- 
ing). 

(Witness examines.) 

Q. As to what it provides that documenl, of course, will 
speak for itself, but does that represent the entire solution 
of the problem, or should it be considered in its broader sig- 
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nificance? What were all the elements in the solution that 
was worked out? 

Mr. Cohen: Forgive me, is counse) referring to 
1131J the Swift situation or the Breyer? 

Mr. Cannon: To the Swift. 

A. You are asking me whether this agreement of April 21, 
1966 represents all of the Solutions that were involved in 
effecting the objective I described in the Swift situation? 

Q. Substantially. A. Certainly not. My participation 
in the Swift situation was to endeavor to convince Larry 
McGinley and Tom Parsonnet, his attorney, to cooperate 
in the objective already in mind, and that objective involved 
closing a plant under the jurisdiction of Local 757 of 
the Teamster’s Union and taking over of that production 
by Local 680. 

What I mean by the similarity was that the assurances 
that had to be given to the unions as a group were quite 
similar in both cases—that is to say, that it was economic- 
ally good for both the union and the company to accomplish 
the objective I described, and that the affected people would 
be protocted and that the same pension fund you are talk- 
ing about would not suffer by reason of the transaction. 

So the three objectives were similar. That is why the 
analogy was drawn, and that is why I think I was as- 
signed to this job—that is to say, to the Sealtest job [132J 
because I had had that objective. 

Now I met with Larry McGinley and Tom Parsonnet a 
good bit before the agreement of April 21, 1966— 

Q. Exhibit J? A. Exhibit J—in order to get acrors 
to them the economic objectives that I felt were mutual 
between the company and the union, and the assurances 
which I felt they would morę readily accept from me be- 
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cause of past relationships and mutual confidence, I think, 
between us, as to taking care of the people who were 
terminated and as to making whole the union for any affect 
that the termination of those people—I mean, the pension 
fund, for any affect that this might have on it. 

The thought was that my assurances might be morę 
readily acceptable, so that the convincing procedurę took 
place long before the ultimate agreement. 

Q. The ultimate agreement being— A. Exhibit J— 
and it was not one meeting, Mr. Cannon; it was a proce¬ 
duro over a period of time. 

Q. The Swift procedurę. A. Yes. 

Q. Mr. Segal, without getting into the details of any 
discussion, did you discuss the details of the Swift situa- 
tion with your Sealtest clients? [133] A. I should make 
elear that I did obtain the permission of the Swift people 
—let me start again. 

By the time the Sealtest situation arose, the Swift situa- 
tion was entirely over, and I obtained the permission of 
the Swift legał department in Chicago to discuss the de¬ 
tails and show the papers to Sealtest, yes, and I did so. 

Q. Now let us get back to the Newark situation. A. 
You mean now the Breyer situation? 

Q. Yes, the Breyer situation, excuse me. A. Ali right 

Q. I believe you indicated that you were asked at some 
time to take a personal effort in establishing contact be¬ 
tween Sealtest and Local 680. 

What did you do to prepare for that; whom did you see 
and what did you do? A. Weil, I had the meeting on 
March 14th. My notes of that meeting—and I do not take 
* too voluminous notes but I do for myself—were over three 
pages of notes. 


J 
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I went into the entire history from the initial decision 
to close down the production facility of Breyer Ice Cream 
in Newark and attempt to continue the distribution of 
Breyer Ice Cream in Newark. 

From that initial decision until the day we [134] met, 
I investigated with these people whom I have named to you 
the objectives 01 Breyer and Sealtest with respect to that 
market. 

Mr. Cohen: Forgive me, are we now referring, 
Mr. Cannon, to the same meeting as to which we 
previously agreed there were no plaintiffs’ repre- 
sentatives present? 

Mr. Cannon: For a different purpnse, to estab- 
lish, your Honor, the background work that this 
la wy er went through to prepare himself for a meet¬ 
ing with a representative of Local 680, and to 
present at this meeting information relevant to a 
matter on which the Sealtest attorney wished to 
have the cooperation of the union’s attorney. 

The background is helpful, I think, to show that 
the witness very carefully prepared with respect to 
all aspects of the matter at band, presented them 
to the union’s attorney; but as far as anything 
relevant to the union’s understanding or State of 
mind, obviously it will only arrive out of the con- 
versation with Mr. Parsonnet rather than anything 
he can do ex parte to Mr. Parsonnet. 

Mr. Cohen: So the record will show our objec- 
tion except the simple background purposes, your 
Honor. 


rv 
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A. Weil, what I was going to say, Mr. Cannon, is [135] 
that I got from these people facts and figures to use with 
Mr. Parsonnet, to try to convince him to convince Larry 
McGinley to cooperate in this effort. 

Q. In what areas did you get facts and figures? A. The 

plmis of the Sealtest Foods Division and the Breyer Divi- 
sion, on advertising and promotion of ice cream. 

We went into great detail, even to the extent of what 
was being spent on new packaging. The objective, of course, 
was that I wanted to convince Mr. Parsonnet that if dis- 
tribution remained in Northern New Jersey of these prod- 
ucts his union would not only retain the distribution people 
—the drivers, the box men—men who load out from the 
ireezer—automotive repairmen and the like—that there 
was every likelihood that the amount of those people would 
increase because Sealtest-Breyer was going to make a real 
effort and had already started to promote ice cream in 
that area. 

I should say I also had received assurance, positive as- 
surance from the President of the Sealtest Division that 
if this arrangement couldn’t be amicably arrived at, the 
Breyer and Sealtest ice cream would leave that market— 
the labels, they cali it, would go out of the market—there 
would be no market or distribution. 

[136] Q. Was there any item of particular concem to 
the union? Did you do anything about that? For instance, 
in the severance pay area? A. We discussed the severance 
pay. I informed my clients that it seemed to me that Mr. 
McGinley would want a morę liberał severance arrange¬ 
ment than their contract calls for—I mean the industry 
contract provided, and I received rather broad authority 
to be liberał in that regard if we got into negotiations. 
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The Court: These matters are immaterial, Mr. 

Cannon, these details. 

Mr. Cannon: I think it is important, your Honor. 

Q. If you could, Mr. Segal, put these things in the con- 
text of your discussion with Mr. Parsonnet. A. Would you 
like me to do that? 

Q. Yes. When did you meet with Mr. Parsonnet? A. 
You asked me how I prepared for it I had one other meet- 
ing before that. 

Q. Yes. What was that about? A. On April 5, 1968, I 
met with a man named Philip Spangler—I honestly do not 
recall him, but I know he was an assistant to a man named 
Aubrey White, who was the actuary we used in the Phila- 
delphia ice cream industry. 

[137] Q. What firm? A. It is now Peat, Marwick, Mit¬ 
chell & Company. It used to be Ostheimer. 

I met with him, Don Mott, and a man named Robert 
Zogby, who was a production man— I think production or 
eales or both, with Breyer. 

Q. When did you meet with Mr. Parsonnet? A. I met 
with Mr. Parsonnet, on my time sheet—isn’t it April 11 
1968? 

(After examining) I have my time sheet—I think it is 
April llth. 

Mr. Cannon: I will offer the time sheet in evi- 
dence, if there is no objection. 


(Mr. Cannon hands to the witness.) 
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A. No, this is the wrong one—yes, it is attached to this 
—April 11, 1968. 

Q. Where did you meet with Mr. Parsonnet— A. Mr. 
Cannon, you have put together the two sheets—the second 
of these is April llth, 1968. 

I met with Mr. Parsonnet at a restaurant in Newark, 
New Jersey. 

Q. Will you tell the Court, as best as you can recall it, 
what was said at the meeting—what you said to him and 
what he said to you. 1138] A. Weil, I told him that efforts 
to meet with Larry McGinley on the subject of closing the 
Newark Breyer plant had not been successful; that ob- 
viously I wasn’t going to ask him to meet with me if he 
was reluctant to meet. He was part of a large negotiating 
group, and therefore I assume knew I was asking to meet 
with him, and hoping he would convey what I said as 
exactly as possible to Mr. McGinley. 

I told him first that Sealtest was going to close the 
producing plant, the production facility in Newark, and 
if we couldn’t get together—as that phrase is understood 
in labor relations—maintaining distribution in Northern 
New Jersey, out of Newark, Sealtest was prepared to and 
would leave that market. 

I considered it very important to convince him that 
that was a fact, and I think, you know, I relied on our 
relationship that he would believe me on that. That is what 
I said: “I hope you will believe me on that.” 

Then I said, “The alternative will be to discontinue the 
production. Those people would have to leave and we will 
talk about that, to continue the distribution,” which, as 
I recall, would be about half the people—something like half 
the people. 
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Then I said, “I would like to go with you [139] into sonie 
detail as to the plans that Sealtest-Breyer has in this 
market.” 

It is important, just for a sentence or two, to tell ycu 
what I described to him about the present distribution ot 
Breyer. 

Bryer Ice Cream did not have a large distribution in 
large food Stores. That kind of business, if you are a big 
seller to large food stores, can be taken in a błock and 
moved to a competitor if you leave the market. And ob- 
viously if a large błock goes to a competitor, that competitor 
will have to hire morę people, and presumably they would 
be Local 680 people. 

Breyer Ice Cream had the kind of distribution which we 
cali Mom-and-Pop stores—little stores—only five percent 
of the big food chain distribution, and I madę an effort to 
convince Tom Parsonnet that if Breyer left this market 
Local 680 wouldn’t get the people out of it because the ice 
cream would be distributed among a lot of competitors and 
there would have been no additional employment. 

My point was to describe to him the efforts that were 
going to be madę—a million dollars worth of advertising, 
the realignment of the sales function, to be of a specialized 
naturę—I need not go into detail unless [140] you want 
me to—the new packing and a whole effort that had been 
started back in November to make Breyer Ice Cream a 
bigger factor in this market. 

I showed him figures which I had in my notes, that 
there had already been a turning point from a decline 
in the number of gallons, that it started to climb, so I said 
“If you will accept this proposition of leaving the distribu¬ 
tion, you will get the people”—and I outlined the people he 
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would get, including salesmen—I even went into the salaries 
of the salesmen—“and I think it is elear that you will in- 
create those numbers”— . 

Do you want me to go on? 

Q. I want to interrupt for just a minutę, Mr. Segal. 

♦ * * 

[141] Q. So that you can go ahead, Mr. Segal. A. I 
might say, of course, I should have said that I reminded him 
that we had amicably, at least as far as Local 680 of Swift 
& Company, we had worked out the Swift & Company 
matter, and I said, “Now you know that I know we have to 
take care of the people who will be deprived of the jobs.” 

I said, “I do not know what can be done with them in 
the Long lsand plant of Sealtest, because that is a different 
union, but I would think at the very least we could put 
them at the foot of the seniority list to get jobs when and 
if available there.” 

I said, “As far as severance is concerned, Tom, you know 
it will be morę than the contract, and I can tell you that 
on authority that we are prepared to be liberał on sever- 
ance.” 

I said, “That will be important when Larry speaks to 
his people.” 

I said, “The third element we discussed in the Swift 
situation is the effect, if any, on the pension.” 

I said, “We had madę”—no, “we had had madę a pre- 
liminary investigation of the effect, if any, of the people 
who would be terminated, of their leaving the pension plan, 
the industry-wide pension plan, and we were [142] con- 
vinced if anything it would be of benefit to the plan for these 
older employees with a lot of years of service to leave the 


I 
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plan, but if that should prove wrong and there were to be 
some effect on the pension plan we would of course be pre- 
pared to take care of that, but I did not think that would 
be a problem.” 

That took a long time—over an hour or so, and I think 
that I handed Mr. Parsonnet what I would cali a fact sheet 
of the industry figures—the million dollars of advertising 
and the realignment of the sales, and those kind of things, 
and I said, “I hope you will tell this to Larry because I 
honestly think that it is best for eVeryone if we can do it 
this way rather than go out of the market.” 

He then—may I say that Mr. Parsonnet was an old 
man. He had been a goo.. friend of my brother and had 
worked with him. I had worked with him some but I had 
to convince him that these three things were true, and he 
asked me that—he said, “Is it a fact that if we don’t go 
along, if there is a problem you are prepared to leave this 
market?” 

And I said, “I give you my personal absoiute assurance 
of that being so, and I have it from the president on the 
highest reliance—and unless he dies, that that [143] will 
happen.” 

Secondly, Tom Parsonnet said to me, “Can you back up 
your assurance of liberality with respect to severance?” 

I said, “If Larry isn’t satisfied I don’t know that I will 
be in the negotiations; you cali me, Tom. You cali Bud” 
—they called me Bud—“You cali Bud Segal.” 

Third, he said, “How about the pension? Suppose it 
has some adverse effect?” 

I said, “I told you al "eady that I doubt very much, and 
you know, Tom, that these are older peopie. It can’t have 
much effect, but if ’ - t turns out that it has some effect, it 
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was worked out in Swift, we will work it out. I give you 
my assurance.” 

I gave him personal assurance of this, and with that he 
said, “I will convey it to Larry,” and we departed. My time 
sheet indicates that it was about two hours. 

Mr. Cannon: I refer the Court to Exhibit I which 
are Don Mott’s notes of the April 25th, 1968 meeting 
and the references therein at page 1, “Larry agreed 
that Parsonnet told him everything Buddy told Tom.” 

The Witness: “Buddy”—yes, sometimes they 
called me “Buddy.” My notes indicate that I went 
back to [144] the meeting and met with a couple of 
my people and called Don Mott and reported. 

Q. Now with respect to the preparatory conversations 
with Mr. Spangler, could you tell the Court essentially what 
he did or what he told you that he had done in analyzing 
the actuarial problem presented? 

Mr. Cohen: Forgive me. I believe I must object 
that this is not appropriate. This is a discussion 
outside the presence of the plaintiffs, between counsel 
to Kraftco and someone they were consulting. 

The Witness: Weil, perhaps I could help by saying 
I don’t remember what he told me. 

(Laughter.) 

The Witness: (Continuing) But I have a piece of 
paper—I think maybe I could help, Sam [Mr. Cohen), 
but I have a piece of paper that he handed me with 
some computations. 
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The Court: I think the objection is well taken. 

TheWitness: I am sorry, your Honor. He handed 
me a piece of paper. I don’t know whether that is 
evidentiary or not, and I have it here. 

Mr. Cannon: Weil, it has been stipulated as evi- 
dentiary, subject to relevance and materiality. 

Mr. Cohen: Well, if we have stipulated we do 
r 145] not object to the authenticity of various pa- 
pers, but I think we intended to reserve other objec- 
tionś, and the objection I voiced in the early discus- 
sion would apply here. 

Mr. Cannon: That I understand to be a hearsay 
objection, and a hearsay objection is not taken up 
on an objection basis r.pon relevance and materiality 
—it is competence. 

The Court: Well, the objection is sustained in 
any event. 

Mr. Cannon: Your Honor, the pre-trial order 
recites, on page 13: 

“The documents presently expected to be offered 
in evidence by plaintiffs and by defendants are listed 
on Schedule A annexed hereto. The foregoing Ex- 
hibit references are to the documents listed in Sched¬ 
ule A. The admissibility of all such documents is 
hereby stipulated subject only to relevance and 
materiality objections. Copies may be used in lieu 
of originals.” 

Then there is a provision with respect to the offer 
of additional documents, and one of the documents 
listed in annex A— 

The Court: Well, I do not think it is either rele- 
vant or materiał. 
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[146] By Mr. Cannon: 

Q. Mr. Segal, there has been previously marked in tvi- 
dence—well, let me ask you the ąuestion directly, did the 
Breyer Agreement, Exhibit— A. J. 

Q. Exhibit 15 A. Oh, I am sorry. 

Q. —plaintiffs’ Exhibit 15—(handing)—did you review 
that agreement on behalf of Sealtest before it was signed? 
A. May I have a moment on this? 

Q. Certainly. A. (After examining) It was shown to me 
and I read it, and I reviewed it, yes. 

The reason I am hesitant about it is that my partner, 
James Leyden, whom I asked to handle this matter, was in 
charge of it. He showed it tc me and said, “Does it look all 
right to you?” 

Q. Does Exhibit M. in your handwriting, does it establish 
that you saw that document on or prior to May llth? A. Mr. 
Cannon, the reason I am a little hesitant about it is that I 
saw a handwritten provision before I saw this, and if I 
didn’t— 

The Court: You are now referring to Exhibit 15? 

[147] The Witness: Exhibit 15, your Honor. 

A. (Continuing) I thought I had sten a handwritten ver- 
sion of provisions of this agreement which I reviewed. I am 
not positive that I reviewed the finał typewritten one. That 
is why I am hesitant. However, it is familiar to me. 

The Court: Would this be a good time to take a 
recess? 
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Mr. Cannon: Your Honor, I think on that last 
point it may be eąsy to resolve the ąuestion if Mr. 
Segal would read his notę. 

Q. It says something about an address at Long Island? 
A. Weil, if you will tell me that this is a transmittal slip, 
which is my formal transmittal slip to Mr. Leyden, it was 
attached to Exhibit 15, then of course I reviewed it. 

Q. I cannot tell you that, but I can tell you that no hand- 
written document contains a Long Island address. A. Then 
I reviewed this and I referred to it in my transmittal notę, 
sending it back to Mr. Leyden on May 11, 1968. 

Mr. Cannon: Thank you, your Honor. 

(Recess taken.) 

[148] Mr. Cannon: At page 19 of Exhibit 18, the 
redetermination, the actuary says, with reference to 
the approach taken in accordance with Kraftco’s 
contention as to the interpretation of the agreement: 

“The Defendants’ proposal leaves out of account 
the Breyer employees who had retired before the 
closing datę”— 

Mr. Cohen: Will you give me th. page, please? 

Mr. Cannon: Page 19. 

Mr. Cohen: Page 19. Thank you. 

Mr. Cannon: “The Defendants’ proposal leaves 
out of account the Breyer employees who had retired 
before the closing datę and were still on the pension 
rolls.” 
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H 

By Mr. Cannon: 

Q. Was there anything discussed between you and Mr. 
Parsonnet about previously retired employees? A. Oh, no, 
sir —just the people who were going to be terminated. 

Mr. Cannon: I have no morę ąuestions, your 
Honor, except I would respectfully, with reference 
to the document proffered, it is a one-page sheet of 
paper—I would like to make an offer of proof with 
reference to it. To the extent that that state of mind, 
with reference to the content of that document, is 
relevant, the document will [149] reflect the calcu- 
lation essentially as follows: the contributions of 
Breyer employees at Newark calculated as a present 
value from May 1, 1968 down to the datę of their 
retirement, and it offsets against that value actuarial 
savings resulting from the fact that those employees 
were leaving earlier than would be the case if they 
had stayed to retirement, and as a result certain 
benefits had accrued but had not yet vested, were 
forever lost to them, and it represented an actuarial 
gain to the fund. So that is what that document will 
show as to the state of mind of the corporate de¬ 
fendant. 

The Court: What document? 

Mr. Cannon: I am sorry, I should identify it by 
the pre-trial order. It might be sufficient. When I 
was talki lg before I did not mention it—pre-trial 
order document number 29. 

Mr. Cohen: Of course my objection will continue. 

I believe Mr. Cannon is referring to the same ma¬ 
teriał as to which your Honor earlier sustained my 
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objection, on the basis of it being both irrelevant and 
immaterial, and I would stand on my objection now 
that counsel has further indicated his purpose. 

Mr. Cannon: I just wanted to make the oflfer [150] 
for the record. 

The Court: This is listed as a one-page type- 
written document prepared by Peat, Marwick, Mit¬ 
chell & Company. 

Mr. Cannon: We can mark it for identification. 

The Court: That is what you had better do. 

Mr. Cannon: May I ask the witness first? 

By Mr. Cannon : 

Q. Is this the document that you have among your notes, 
and the one that you referred to in testimony (handing) ? 
A. (After examining) Yes. I have a few handwritten 
things on it, but yours does not have the handwriting. 
Otherwise it is the same. 

Mr. Cannon: Thank you. 

(Document previously marked pre-trial exhibit 
number 29 now marked Defendants’ Exhibit R for 
identification.) 

Mr. Cannon: I have no morę questions, your 
Honor. Thank you. 

Cross-Examination by Mr. Cohen : 

Q. Mr. Segal, as I recah your testimony, in a conversa- 
tion you had with Tom Parsonnet for the purpose, [151J 
I believe, as you put it, of persuading him to persuade Mr. 
McGinley to reach an agreement with Sealtest concerning 
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the closing of the Breyer plant, among other things, you 
testified that you told Mr. Parsonnet that as a result of 
that million dollar advertising campaign, which you said 
the company was prepared to enter into, the union would 
probably increase rather than decrease its membership. 

Have I misquoted you? A. No, you have not 

Q. Thank you. Mr. Segal, as a matter of fact, do you 
know—and I am merely asking you at this point, do you 
know whether sińce the closing of the Breyer plant the 
number of Sealtest employees in the ice cream industry 
under the contract with Local 680 were increased or de- 
creased? A. I’m sorry. 

Q. The ąuestion is, do you know? A. You confused me 
a little bit 

Q. I’m sorry. I will try to elear it up. A. As to the 
locale of this employment? 

Q. Let us go back to your statements. 

I believe you have agreed with me that your statement, 
in an attempt to persuade Mr. Parsonnet, was that it was 
your belief and you felt that instead of a decline [ 152 J 
in membership, Local 680 might well have an increase in 
membership. Ali right. Now of course we are not referring 
to other companies; we are talking about the Breyer Ice 
Cream operation. 

Do you know as a matter of fact—my ąuestion is merely 
limited as to whether you know—whether the membership 
thereafter declined or increased? 

Mr. Cannon: Objection to the relevance. 

The Court: I guess it is, strictly speaking, Mr. 
Cohen. 

What difference does it make what the fact turned 
out to be afterwards? 
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Mr. Cohen: I suppose, your Honor, I could only 
say that Mr. Canon has in various aspects attacked 
the validity of the assumption which he says under- 
lay the actuary’s determinations here—both of them 
—that there would be a decrease in membership. 
I believe Mr. Cannon has quite forthrightly ad- 
mitted that. Then he has presented a witness who 
was involved in the preliminaiy talks who honestly 
acknowledges that he told Mr. Parsonnet that the 
membership might even increase. He did not see 
any real likelihood of a decrease. I believe all that 
was offered to support a finding on the record that 
the assumption of a substantial decrease in em- 
ployees on the [153J basis of which contributions 
would be madę to the Pension Fund was an un- 
founded assumption. If it is understood that no such 
claim is madę I certainly should not pursue this, 
and I thought therefore merely the fact which we 
assert that there was a substantial decline, in fact, 
that it was not an unfounded theoretical, and false 
assumption, that it might be something your Honor 
was interested in, I suppose, even as to that, if it 
were not, as I myself have argued, to get into the 
calculations, perhaps on that basis, if all that goes 
out I should not trouble Mr. Segal further, but if 
any of that stays in, I think the record might re- 
quire some indication that indeed there was a sub¬ 
stantial reduction in membership due to the closing 
of the Breyer plant, and I should not say any morę 
about it. That is the basis of my question, your 
Honor. 
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Mr. Cannon: Your Honor, Mr. Cohen misappre- 
hended the argument. The point is that the actuary 
was not entitled to assume as a predicate for aiarm- 
ing predictions with reference to the futurę of this 
fund, that this Breyer closing represented a radical 
change in the economics of the industry that had to 
be viewed as the first step in the decline of the 
industry. It was illegitimate for him to make that 
assumption if the parties who were working out the 
Breyer Agreement and communicated with refer¬ 
ence [154J to it, madę no such assumption them- 
selves. It is not a matter of fact so much of the 
legitimacy of the assumption as a proper interpre- 
tation of the parties’ intent. 

The Court: Suppose all the employees for the 
Breyer plant had somehow gotten employment at 
the Long Island plant, then I suppose the pension 
fund would not have lost anything? 

Mr. Cannon: I should think not, your Honor. 

The Court: So that at least the subject matter 
is relevant in the discussions between the parties. 

Mr. Cannon: I am not surę that I understand 
your Honor. The subject matter— 

The Court: Is this going to get us into a lot of 
collateral matter as to what happened to the ice 
cream industry in the last five years, and what 
happened to all the people who were employed at 
the Newark facility? 

Mr. Cohen: Insofar as your ąuestion is addressed 
to me I would say, “no,” your Honor. 

I have a very simple, brief purpose in mind, and 
that is merely to show that regardless of the state- 
ment which this witness honestly admits that he 
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madę, that the fact was that there was a substantial 
loss rather than an increase in membership due to 
the closing of the Breyer plant. 

[155] The Court: Has the witness said yet 
whether he knew? 

Mr. Cohen: He has not yet said whether he knew. 

The Court: Then I will permit him to say whether 
he knows. 

The Witness: No, sir. 

The Court: Do you know? 

The Witness: No, sir. 

Mr. Cohen: Thank you, your Honor, for your 
assistance. 

The Court: I am sorry that I prolonged matters. 

Mr. Cohen: You have been very helpful. 

The Witness: Your Honor, my answer was in the 
context of Local— 

The Court: We are out of it. 

The Witness: I just wanted to say I have some 
knowledge of national figures. I am talking about 
Local 680. I don’t know that. 

The Court: That is all he is asking about. 

The Witness: The later colloąuy seemed to go be- 
yond that. 

The answer is “no,” sir. 

[ 156] Q. You have testified to one or morę conversations 
with Mr. McGinley, Mr. Segal; am I correct? A. In connec- 
tion with the Swift matter. 

Q. Did you have any conversation with him in connection 
with the Breyer matter? A. No, sir, not that I can recall. 

Q. I will attempt to remind you of your earlier testimony, 
not directly that but you did testify that Local 680 was 
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objecting to the closing of the Breyer plant because, as yoa 
put it very frankly, the contract prohibited the closing of 
the plant during the time of the contract. 

Do you recall testifying to that earlier today? A. I do, 
yes. 

Q. What I wanted to explore your knowledge on, then, 
was in connection with that. 

Do you know whether Mr. McGinley gave as his reason 
for not entering into negotiations concerning the closing of 
the Breyer plant before April 25, 1968, that the existing 
contract reąuired the company to keep it open, and he was 
not going to negotiate about it until the contract came to a 
close? A. Yes. 

Q. I believe that your partner, Mr. Leyden, [157] testi- 
fied yesterday that he was not certain who prepared the 
Swift agreement. 

Would you know? A. Yes, sir. 

Q. Was it you? A. No, sir. 

Q. Could you tell us who did prepare it? A. (After 
examining) I forget the name. It was the labor relations— 
the chief of labor relations of the Poultry & Ice Cream Divi- 
sion of Swift & Company. 

Q. By that do you mean that your office was not involved 
in either preparing or reviewing the text of the Swift agree¬ 
ment? A. The answer to that is you are right, except by 
telephone with my own client, Swift & Company. 

Q. Does that mean that you did .eview the text of the 
Swift agreement by telephone with Swift? A. No, sir. 

Q. Then let me change my ąuestion. Will you please tell 
the Court who, if anyone, connected with your firm either 
prepared or reviewed the Swift agreement and whether that 
was done orally or by telephone or by looking at a copy in 
your office? A. I believe that the agreement itself was [158] 
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reviewed by a then associate of minę, name John Pelino, 
but I did not do it. 

Q. Mr. Pelino Iz no longer with the firm? A. That is 
correct. 

Q. Where is he, do you know? A. He heads a firm of his 
own, primarily in the labor field in Philadelphia. 

Q. In Philadelphia? A. Yes. 

Q. When did he leave the firm? A. Mr. Cohen— 

Q. Approximately. A. Five years or so ago—maybe a 
little morę—1967,1 would say. 

Q. He was a member of your firm or associate—I do not 
know whether he was a partner— A. He was an associate. 

Q. —who was originally assigned to attempt to negotiate 
on behalf of Swift with Lotal 757 concerning Swift’s desire 
to close their Brooklyn plant? A. I am disturbed by the 
word “originally.” He was assigned. 

(Continued on page 159.) 

[159] Q. I will withdraw that. A. Yes, he did get that 
assignment, yes, sir. 

Q. Can you help the Court by approximating the time 
when Swift was proposing to close their Brooklyn plant, if 
you recall? A. At the end of the then current contract which 
contained the same provision. 

Q. Would that be 1965 or 1966, something along there? 
A. Yes. 

Q. Is it the fact that no agreement was reached between 
Local 757 and Swift, and that the Swift Company closed 
the Brooklyn plant and withdrew from the local market 
without an agreement with Local 757 or any other union? 
A. Yes, sir. 

Q. So that what was done later by way of the Swift agree¬ 
ment was sometime after the Brooklyn plant had been 
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closed, without any agreement? A. Would you mind reading 
that back? 

(Question read by the reporter.) 

A. Yes, to get the product back into North Jersey, yes, 
sir. 

Q. And was the period that had elapsed between [160] 
the time of the closing of the plant and the eventual Swift 
agreement a period of a year or morę? A. I don’t know, Mr. 
Cohen. It was a substantial period. 

Q. It was substantial? A. Yes. 

Q. Perhaps one year or two years, something of that sort? 

A. Weil— 

Q. I am not asking for anything precise. A. Weil, the 
agreement was 1966—I saw it today. I would say it could 
be a year. 

Mr. Cohen: Forgive me a moment, your Honor. 
Thank you, that is all, Mr. Segal. 

Mr. Cannon: May I have a moment, your Honor? 
No morę ąuestions. 

Thank you, Mr. Segal. 

(Witness excused.) 

Mr. Cannon: Your Honor, if I may— 

(Mr. Cannon confers with Mr. Cohen off the 
record.) 

Mr. Cannon: I would like to cali Preston C. 
Bassett, your Honor. 
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[1611 Preston C. Bassett, called as a witness by the 
defendant Kraftco Corporation, being first duły swom, 
testified as follows: 

Direct Emmination by Mr. Cannon : 

Q. You are the Preston C. Bassett, are you not, that 
filed an aftidavit, referred to in Judge Tyler’s opinion and 
annexed as part of the Segal Company redetermination?. 
A. Yes, sir. 

Q. Could you state your present position, Mr. Bassett? 
A. I ani vice-president and actuary for Towers, Perrin, 
Forster & Crosby, lnc., for shorthand purposes I will refer 
to it as TPFC. 

I have been with TPFC as actuary for the firm sińce 
1950. 

Prior to that I was 10 years with the Prudential Insur¬ 
ance Company home Office in Newark, where I got my 
training as an actuary. It would be fair to say that I am 
curiently responsible for all of our actuarial and pension 
activities worldwide. 

Mr. Cannon: Mr. Cohen, will you stipulate at 
this point as to his status as an expert on matters 
1162J actuarial, or shall we go any further? 

Mr. Cohen: If it will help to save time I will be 
happy to stipulate that Mr. Bassett is a ąualified 
actuary. 

Q. Mr. Bassett,'how does %sli .- before I ask you how 

one becomes one, what does it mean to be an actuary? Is 
there a Professional accrediting association? A. Yes. The 
Principal one in the North American continent is the So- 
ciety of Actuaries. It has been organized for a number of 
years. 
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One of their functions is the training of others to be 
actuaries. It operates morę like the guilds of Europę and 
England of olden days. It is not a legał entity but it is run 
by its members, and they establish the ąualifications for 
othc~s to become members through a series of examina- 
tions. 

Q. With regard to the series of examinations, how many 
are there and how long do they take? A. At the present 
time there are 10 examinations, and they cover all aspects 
of the work that we do in the field of insurance and pen- 
sions and Social Security and that type of thing. 

The examinations are given twice a year, and if you can 
get through in somewhere between five and eight [163] 
years you have done a pretty good job. It is mostly a self- 
study program under the tutelage, usually working with 
an insurance company. 

Q. I think all of us are aware generally that an actuary 
is a mathematician. Is there a branch of mathematics that 
is especially relevant to actuarial science? A. A good 
liberał acts college education in math plus self-studies in 
statistics, and so forth, are all very important. 

Q. Are there any State laws or Federal laws regulating 
actuarial science as there are regulating the practice of 
law or meaicin^? A. No. We are not subject to examina- 
tion by the States or the Federal Govemment, a 3 lawyers 
or accountants or doctors are. There is no examination that 
we have to take run by a State authority. It is all within 
our own organization, so we are not subject to State laws 
or Federal laws. There is no Federal accreditation of actu¬ 
aries or State accreditation of actuaries. 

Q. Does the Society have its own disciplinary mecha- 
nism? A. Yes. We have a Codę of Ethics very similar 
[164] to the Codę of Ethics of the accounting profession, 
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for example. If a complaint is registered, it is investigated 
and disciplinary action may be taken. 

Q. If the membership of the Society, which I suppose 
is the appropriate phrase— A. Yes. 

Q. —if that is withdrawn doesn’t that legally prevent 
the practice of it? A. No. Anyone in this room can say he 
is an actuary, and there is no legał problem. It has no legał 
status. It has only to be recognized in practice. 

Anyone can say he is an actuary. Anyone can do so- 
called actuarial work but it does mean that we have a 
problem in our profession with people who may not be 
qualified to say they are actuaries. 

Q. Just so that we do not create a misleading impres- 
sion here, do you know Mr. Elkin? A. Very well. 

Q. Do you know him to be a well qualified actuary? A. 
I certainiy do. 

Q. And a member of the Society? A. Yes, sir. 

Q. In good standing? A. In good standing. 

[165] Q. Now perhaps again following the analogy to 
accounting, talking about Generally Accepted Accounting 
Principles and Auditing Standards, what do actuaries talk 
about and how are those standards established? A. We 
don’t have as rigorously defined standards as the account¬ 
ing profession. They have their accounting principles 
board, and that has been reorganized. This is the Finan¬ 
cial Accounting Standards Board today, and they are re- 
sponsible for promulgating accepted accounting practices. 

Now we don’t have a board that sets forth accepted ac¬ 
tuarial practices. Each actuary is expected to make his 
decisions that he thinks are proper in light of the circum- 
stances of the case, and based on his training, background, 
experience, what his peers are doing, et cetera. 
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Q. Does an actuary issue—I take it. that an actuary 
does not issue certificates, the way an accountant does? A. 
No. We give opinions, advice, but we don’t certify, gen- 
erally. 

Q. If you could generalize about the areas in which an 
actuary operates, you have mentioned the mathematical 
aspect of it 

[166] Can you definitely categorize the other things that 
he does so that we can proceed to talk about how he does it? 
A. Weil, I will not explain the work we do for insurance 
companies or State departments and that type of problem. 
This is the field of pension evaluations and actuarial evalu- 
ations, and in this field you might say we have a kind of 
twofold obligation. We have to work with our clients in 
establishing the assumptions that we are going to use in 
determining the forecasts that we are going to make, as¬ 
sumptions as to whether the number of employees is going 
to expand or decrease; whether the funds are going to 
be able to eam a certain ratę of interest; how long people 
are going to live. Then having worked out those areas, we 
apply mathematical formualae, and we make detailed 
mathematical calculations. So we have two problems—we 
have the judgment items and we have the formula applica- 
tion. 

Q. With respect to the judgment items, is it typical of 
the actuary that he dęci des these matters of judgment or 
does he consult with reference to them? A. Weil, generally 
we sit down with our client and discuss with him the as¬ 
sumptions that must be madę, the basis on which we think 
the judgment should be madę on these [167] items. We 
would talk to a client and ask, “Where do you think your 
employment is going? What do you think your fund is 
going to be able to earn in the way of investment income?” 
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We may have some investment advisers come in and talk 
about that. We use all the input that we can—a study ol 
past history, of mortality, investment rates, and we form a 
judgment, and I will advise the Client as to what I think is 
proper for his situation. He may or may not take my ad- 
vice, but I do advise them. 

Q. Your advice is valuable, as I would characterize it, 
because you are a bright and able man who does think all 
the time. Is that about the size of it? A. Yes—thank you. 
That is based on studies that we have madę, or others have 
madę, or anything that we can use that we think is of sig- 
nificance to the case. 

Q. We are generally dealing with projections as to the 
futurę— A. That is right. 

Q. —such as futurę turnover rates? A. Mortality 
rates, retirement ages, inflation, where Social Security is 
going—all those factors enter into it. 

Q. Are there contexts in which an actuary may act [168] 
morę in the role of an expert or appraiser himself to decide 
these matters of judgment? A. Would you repeat that, 
Mr. Cannon? 

Q. I might ask, first of all, is it common for an actuary 
to take the role of an expert to decide a particular situation, 
such as an accountant in connection with the sale of a 
business being brought in to determine what the net profits 
are, or what the net worth of the operation is? A. No. I 
think the area in which I specialize is mostly advisory work. 
You do not pound the table and say “This is what it has to 
be. Here is the way it can go. You may do this—and this 
is the type of thing that might happen. If you go this route, 
something else might happen.” 

Occasionally we are called in to testify in court on indi- 
vidual accident cases, where we will be asked wh, t our 
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opinion is as to the longevity of a person who has been in 
an accident, or may be killed or would have lived if he 
hadn’t been killed—to determine the worth of his futurę 
earnings; but that is morę of a judgment item. 

Q. Mr. Bassett, we have madę reference to the affidavit 
you previously filed and that is part of the [169] record, 
part of the redetermination. At that point what the affi- 
davit recites you were doing is comparing what the par- 
ties had set out in other affidavits? A. Yes. 

Q. An affidavit by Mr. Campbell, Mr. Cohen’s affidavit 
submitted on the motion, and you madę statements with 
reference to the application of your art in those circum- 
stances. 

What I w ? ould like you to do is to address yourself just 
to the Breyer Agreement, which is Exhibit 15 (handing). 

(The witness examines.) 

Q. Particularly with reference to Paragraph No. 3, does 
Paragraph No. 3 of the Breyer Agreement contain any 
terms of actuarial art? Does it have a uniąue meaning to 
an actuary? 

Mr. Cohen: At this point, your Honor, in addi- 
tion to the objection I have madę as a generał objec- 
tion to previous testimony and to previous docu- 
ments as being merged in the eventual agreement, I 
would also like to have the objection that in so far as 
this ąuestion or further ąuestions will relate to a re- 
examination of the appraisal madę by the Segal 
Company, that such re-examination is not proper 
under the authorities with [170] respect to apprai- 
sals and arbitrations. 

The Court: Yes. 

Mr. Cohen: Thank you, your Honor. 
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AT, ♦ 

A. I do not see any words in there that are uniąue to my 
profession other than perhaps the actuarial study. 

The other words are generał words that are used in the 
English language and not unique or have any particular 
actuarial significance. 

Q. In particular the terms “impact” and “adversely af- 
fected” are they actuarial terms? A. No, not at all. Web¬ 
stera is as good as any. 

Q. Can you, as an actuary, determine from the Breyer 
Agreement the dimensions, if any, of the actuarial study 
suggested by the language? 

Mr. Cohen: I think I should make a further ob- 
jection upon the basis that the agreement in suit, if 
it requires construction, is to be construed by the 
Court rather than any actuary or other expert 
called as a witness. 

The Court: You had better read me the last oues- 
tion. 

(Question read by the reporter.) 

[171] The Court: And what was the objection? 

(Record read by the reporter.) 

The Court: I think it is sufficiently relevant that 
an expert actuary express his opinion, and then the 
Court can give it such weight as may be proper. 

Mr. Cohen: Thank you, Judge. 

A. I think it only gives a very broad guide to an actuary. 
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If I had this problem thrown at me, as Mr. Elkin did, it 
seems to me it is subject to several interpretations. 

There is a wide spectrum of answers you might come up 
with when you can’t choose between them without further 
information. It is too broad, it is too generał. 

The Court: If you were put in the position in 
which Mr. Elkin found himself, what would you 
have done? 

The Witness: Weil, No. 1, it is hard, after these 
two years, to know just exactly what I would have 
done. 

The Court: Mr. Cohen, there is no reason why 
you should not object to the Court’s ąuestion if you 
think it improper. 

Mr. Cohen 1 Weil, I have stated the generał [172] 
objection, and I assume that your Honor would bear 
that in mind in consideration, in viewing the entire 
record. 

The Court: Certainly. 

Mr. Cohen: So that I will not rise again to object 
to specific ąuestions. 

The Witness: Your Honor— 

The Court: And Mr. Cannon may also object. 

Mr. Cannon: Weil, not to that; it is perfectly 
proper. 

The Witness: Your Honor, you don’t normally 
get two sentences and they ask you to do a job. The 
usual procedurę is that you visit with the Client, he 
has a problem, and you sit down and talk about it, 
and you explore the different possibilities, and you 
find out what he is trying to accomplish, where his 
thinking is going—a lot morę information than you 
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would ever have in this one little paragraph, and I 
think this is the key—unless you have morę you 
really cannot make a definitive determination that 
we can say “This is the answer”. 

Q. Going back to the Segal Company re-determination, 
which is Exhibit 18, you have read it, Mr. Bassett? A. 
Yes, I have. 

Q. For shorthand we will refer to the three [173] ap- 
proaches taken as the original approach, the defendant’s 
or Kraftco s approach, and the alternate approach. A. 
Okay. 

Q. Assuming for the moment—and I will get to that as- 
sumption in another way—that the redetermination sets 
the spectrum of choices on this Breyer Agreement, what is 
it what words would you seek to elaborate upon in order 
to get at what the parties had in mind, so to speak? A. 
Are you also including in my consideration not only the 
Breyer Agreement but the materiał that was submitted in 
December? 

Q. No, just looking at the Breyer Agreement— A. Yes. 

Q. Let me ask you this ąuestion, did the original deter¬ 
mination which had been rejected by Judge Tyler_perhaps 

I should not complicate matters, but would you, on this 
language, take that as an acceptable alternative with the 
others as an interpretation of the Agreement? 

Mr. Cohen: I am afraid I do not understand the 
ąuestion. 

The Court: Which one are you asking the wit- 
ness about? 

Mr. Cannon: The original determination. 
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[174] Mr. Cohen: I am sorry to clutter up the 
record. Might I hear the ąuestion again? 

Mr. Cannon: Perhaps I can rephrase it. 

The Court: That is the one page— 

Mr. Cannon: That is right, which is restated in 
the redetermination. It is well characterized. 

Mr. Cohen: May I trouble counsel to restate the 
ąuestion? Perhaps I will have nothing further to 
say when I hear it. 

Mr. Cannon: Perhaps I should get to my assump- 
tion first. 

Q. I said I assumed that the redetermination had the 
three approaches mentioned: 

The original dctermination, the Kraftco approach and 
the alternate approach. 

Do they set in your mind the spectrum of possible alterna- 
tive interpretations of this language? A. I don’t know—I 
can’t offhand think of any other original ones. I think that 
is reasonable—I wouldn’t say the spectrum of figures is 
but the approaches cover the ones that would be considered, 
yes. 

Q. And among them, can you come back to the Breyer 
Agreement and focus on the words in the Breyer Agreement 
that appear to you to be critical, if you were [175] forced 
to a decision as to which one was intended by the parties? 
A. (After examining) No, not really. 

I am a little hard-pressed to go the route of the original 
calculation. The other two are certainly within the meaning 
of this paragraph—the alternate and the Kraftco approach. 

Q. Now I showed you, I believe, last evening, Mr. Bassett, 
a copy of the Swift Agreement which has been marked in 
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Q. Have you read that document (handing) ? A. Yes, 
Mr. Cannon. 

Mr. Cannon: May I have a moment, your Honor? 

Q. If you will just asume hypothetically with me, Mr. 
Bassett, on the strength of the Breyer language you asked 
its authors: 

‘What do you have in mind? What do you want me to 
do?” 

Having read the Swift Agreement, if you were told that: 

“We would like to formalize the Swift procedurę”, would 
you, as a matter of your profession, have a definite task to 
pursue? [176] A. No. 

Mr. Cohen: I object to that hypothetical and ir- 
relevant ąuestion. 

The Court: I do not quite see now that is relevant, 
Mr. Cannon. 

Mr. Cannon: The record establishes, your Honor, 
that the Breyer Agreement was considered by the 
parties to be of similar effect to proposal No. 34 in 
the negotiations between the unions and the industry, 
and on April 9, 1968, in introducing item No. 34 
into the negotiations, Mr. Cohen as spokesman said 
that this, ąuoting from Exhibit B, 

“We would agree to formalize the procedurę”— 
and the reference is to the Swift procedurę. The fuli 
quote from the exhibit, as you will remember, is what 
we negotiated with the Swift people when they ter- 
minated their business in Brooklyn. 

Now I put before Mr. Elkin the Swift Agreement 
that was negotiated, and the Breyer— 
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The Court: Mr. Elkin? 

Mr. Cannon: I am sorry—Mr. Bassett—and asked 
him if the reference to what we negotiated in Swift 
adds sufficient meaning to the Breyer Agreement to 
permit him to pursue a definite course of action. 

[177] The Court: You might suppose any num- 
ber of things that might have been shown to any- 
body. It does not get us anywhere. We have to get 
down, at the most, to what the parties may have said 
to each other at the time. 

Mr. Cannon: This is— 

The Court: Not primarily, of course, what they 
stated in writing, but now we are getting into what 
they said to each other at the time, and what, if 
anything, was said to Mr. Elkin beyond apparently 
knowing—beyond his being given a copy of Exhibit 
15. 

I do not see how the opinion of this witness helps 
or is relevant 

Mr. Cannon: Weil, much morę has been done 
now, your Honor. We are operating, at least ac- 
cording to our position and our understanding, 
within the confines or contents of Judge Tyler’s 
order. Judge Tyler’s order certainly set aside what 
Mr. Segal had done originally—excuse me, Mr. El¬ 
kin had done originally, precisely because, among 
others, that it was done, shall we say, with little 
attention to what was involved; but on the remand 
extensive arguments, certainly by our side, sup- 
ported by reference to documents, all of which are 
in the record—that has been madę part of the de- 
termination. 
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The Court: Weil, on remand did you cali the 
[178] attention of the actuary before whom the pro- 
ceeding was conducted to the matter of what was in 
the Swift Agreement? 

Mr. Cannon: No, your Honor, we did not. 

The Court: Wasn’t that the place to do it? 

Mr. Cannon: Weil, your Honor, I can establish 
by a letter from Mr. Cohen that they had a copy of 
the Swift Agreement but it was not formally pre- 
sented at the hearing. 

Mr. Cohen: I think Mr. Cannon will also concede 

that it was not argued or presented in any way_ 

neither the document nor any argument related to it. 

The Court: It is certainly not referred to in Ex- 
hibit 18. 

Mr. Cohen: No, it is not. We also have a tran- 
script—I am not certain whether it has been sub- 
mitted but probably it should be as part of this 
record—the transcrift of what took place at the 
remand ordered by Judge Tyler which will show 
that no one on behalf of Kraftco madę any allusion 
whatever to the Swift Agreement. 

The Court: Weil, that is an exhibit, is it not, that 
is incorporated into Exhibit 18 by reference, as I 
understand it. 

Mr. Cohen: Yes, indeed it is, your Honor; that 
is correct. 

[179] Mr. Cannon: Yes, it is. 

Your Honor, the direction to interpret, in Judge 
Tyler s order, was to interpret in accordance with 
the Breyer Agreement. 
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I will frankly concede that the documents that are 
part of the Swift situation came up in response to 
a direction issued by your chambers on October 11, 
and that prior to this time it is quite true I did not 
speak to Mr. Elkin in these terms, but if the record 
before Mr. Elkin is to be considered, the only record 
before him, as he States, was the record with respect 
to the facts tending to support us, and nothing from 
Mr. Cohen except “We think you have the authority 
to go ahead and interpret this any way you like”— 
and he came up with a procedurę not selected by any 
party admittedly—not admittedly but in fact not 
suggested by any party. So the reąuirements of a de- 
cision madę on the record are to be observed, we 
should not be talking about the alternate method at 
all, because it was not contended for by either party, 
and the original method was ruled out by Judge 
Tyler. 

The Court: Now we are getting a little far away 
from where we started. I think we started with an 
objection, didn’t we? 

Mr. Cohen: Yes, your Honor. All this follows 
[1801 my objection to the hypothetical ąuestion in- 
volving that. 

The Court: And you were asking whether or not 
it would help if he had the Swift Agreement, and I 
feel I must sustain that objection. 

Mr. Cohen: Thank you, Judge. 
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[ 198J The Court: No, I think we had better go 
ahead with the next question, Mr. Cannon. 

Mr. Cannon: May I have the last? 

(Record read by the reporter.) 

Mr. Cohen: I would assume, your Honor, that 
sińce the reporter’s reading of the record shows that 
an [199J answer was given before my objection was 
heard, that the State of the record will indicate that 
the answer is stricken. 

The Court: Yes, the answer is stricken. 

Mr. Cohen: Thank you. 

Direct Examination By Mr. Cannon (Continued): 

Q. Mr. Bassett, looking at Paragraph 3 of the Breyer 
Agreement, which is Exhibit 15— A. Yes. 

Q. —I believe your testimony is that you could think of 
a number of things that might be done in response to that 
language? A. Yes. 

Q. ^ y^u were told, in addition, that what the parties 
had in mind is the situation where contributions are not 
madę for the length of time contemplated, and where we 
contemplate the continuation of contributions until an em- 
ployee is eligible for retirement, which among the three 
Segal determinations’ choices would you follow, and would 
it be compelled under the circumstances as a matter of 
actuarial art? 

Mr. Cohen: Objection, your Honor—strictly 
hypothetical and unrelated to any of the facts that 
have been adduced. 


• • 
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[205] The Court: Weil, I will take the witness’ 
answer for what it may be worth, although at the 
moment I confess I cannot see the relevance of it. 

A. The answer to the question is that if the parties in- 
structed the actuary to determine the impact on the fund, 
of the withdrawal of these specific employees, and only 
with regard to these employees, then to me the only answer 
is the Kraftco approach. The alternate approach contem- 
plates really the loss of the jobs in perpetuity, into the 
futurę. It is not concerned with the employees but the loss 
of positions and they go on forever. 

When you talk about the employees who were terminated, 
then you get down to the Kraftco approach. 

[206] Mr. Cohen: I guess merely for the record, 
your Honor—and I appreciate your Honor’s com- 
ments—I would just move to strike the answer for 
the same reason. 

The Court: Weil, I will reserve on that. 

Mr. Cohen: Thank you. 

Q. Then this method described under the Kraftco heading 
on page 18 through page 21 of the redetermination, which 
is Exhibit 18, are matters of actuarial judgment and ex- 
pertise involved in applying that redetermination? A. Yes. 

Mr. Cannon: May I have one moment, your 
Honor? 

(Mr. Cannon confers off the record.) 

The Witness: Would you like me to expand on 
that, your Honor, rather than give a “Yes” answer? 
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TheCourt: What? 

The Witness: Would you want me to expand on 
my “Yes” answer? 

The Court: You better look to Mr. Cannon for 
that. 

Mr. Cannon: Your Honor, frankly I know this is 
quite unorthodox, but these notions are very difficult. 

I managed to convince myself that things follow 
as night the day in this area, and I do recognize 
[207] the great burden in doing so, because of the 
inherent complexity of the notions on present values 
and perpetual contributions, industry sales and em- 
ployment in the industry, and a great many other 
things that go into this ealculation. 

So I have no morę questions of my own for Mr. 
Bassett. 

I know I would like to have him at my elbow, and 
anything that the Court would like to inąuire of him 
certainly would be all right with me. 

The Court: Mr. Cohen? 

Mr. Cohen: Is the direct examination completed? 

Mr. Cannon: Yes. 

Mr. Cohen: Oh, I did not appreciate that. 

If I may have a moment, I may have one or two 
questions, your Honor. 

The Court: Yes. 

*Mr. Cohen confers with Mr. Berman off the 
record.) 

Mr. Cohen: I have no questions, your Honor. 

Thank you. 


• * 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

-+- 

[Same TitleJ 

- * - 


Appearances: 

Cohen Weiss & Simon, Esqs. 

Attorneys for Plaintiffs 

605 Third Avenue 

New York, New York 10016 

By: Samuel J. Cohen, Esq. 

Stanley H. Berman, Esq., of Counsel 

Sullivan & Cromwell, Esqs. 

Attorneys for Defendant Kraftco Corporation 

48 Wall Street 

New York, New York 10005 

By: John Cannon, Esq. 

Richard C. Levin, Esq., of Counsel 

Lumbard, Circuit Judge* 

The plaintiffs, who are the union trustees of the Ice 
Cream Industry-Drivers and Ice Cream Employees Unions 
Pension Fund (hereinafter “the Fund”), commenced this 
action on March 27, 1970, on behalf of the Fund against 
defendants Kraftco Corporation (“the company”) and the 
industry trustees of the Fund, asserting their right to re- 
cover a sum alleged to be due the Fund under an agreement 


* Sitting by designation. 
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entered into between Kraftco and Locals 757 and 680 of 
the unions (“the unions”), pursuant to which Kraftco 
teiminated production at its Breyer ice cream plant in 
Newark, New Jersey. 1 Federal jurisdiction is based on 


1 Certain individual partics to this action have changed sińce the 
datę the action was brought. Anthony Iorio has becn substituted 
? S P fi y 0 n Plamt . lf I, fo / Lawrence W. McGinley as President of 
i • a , nd I* lcbard Mascuch has been substituted as party 

plaintiff for Lawrence W. McGinley as a union trustce of the 
Fund In addition, Harvcy J. Frcm, Jr., Lawrence Bayard Ed- 
ward Drozd and John Reisenbcrg have becn substituted as 
part.es dęfcndant for Harvey J. Frcm, Andrew F. Gruningcr 

if’th1 U FuSd PUV ° gC ’ Und H ‘ Schuylcr Todd as industr y trustecs 

The indiyidual industry trustccs are named as nominał de- 
fendants only, for the rcason that they refuscd upon request of 
the plaintifTs to join them in brmging the action on bchalf of the 
W. ", has , btcn stipulatcd that no liability runs against the 
ndiyidual industry trustccs and that any judgment recovercd by 
the plaintilTs shall run solcly against Kraftco Corporation * 
_ !r oca ! ' ,s ! c c Cream Drivcrs and Employccs Union Local 
757, afhliatcd with the International Brotherhood of Teamsters, 

C hauflcurs, Uarchousemen and Helpers of America. Its iuris- 
d.ction coyers .ndustry cmployees in the New York metropolitan 

Loe-il fiat? > >s M.lk Driycrs and Dairy Employccs Union 
Local 680, jlso affiliated with the Teamsters. Its jurisdiction 
covers industry employccs in northern New Jersey. Both locals 
are umneorporated associations and labor organizations within 

ofmll,' iTa°Jc°' S c 

,. K £!! co Corporation, prior to April 18, 1969, was known as 
he National Dairy Products Corporation. Sealtcst Foods has 
becn a diyision of the Corporation at all times relevant to this 
S°": ’ hc Hrc > cr lec Cream Company has been an operating 

dilŁton ol'SE 0 " 3 ’ S ' n “ '■ l957 ' an °P eral ' n S 
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Section 301 of the Labor-Management Relations Act of 
1947, 29 U.S.C. § 185, and is also claimed pursuant to 28 
U.S.C. § 1337. After lengthy pretrial proceedings, trial was 
had before the court without a jury for two days beginning 
December 5, 1973. The court finds the plaintiffs’ claim, 
with substantial modifications, supported by the evidence 
adduced at trial. 

The contract agreement in ąuestion, dated April 25, 
1968, was a by-product of industry-wide negotiations held 
in April, 1968, between the unions and industry employers 
in the New York-New Jersey metropolitan area. The 
separate agreement covering the termination of the Breyer 
plant stemmed from Kraftco’s desire to close the plant as 
unprofitable. Since such a closing would have been a viola- 
tion of the existing collective bargaining agreement with 
the unions, and sińce it posed difficulties in regard to the 
forthcoming renegotiation of that agreement, separate pro- 
vision was madę to permit the closing to take place. This 
became the April 25th contract The plant actually termi- 
nated production on November 2, 1968. 

The contracting parties were concerned with the possi- 
bility that the closing would have an adverse effect on the 
pension Fund. In an effort to provide for this contingency, 
the parties agreed to the following: 

3. The consultants to the pension fund [the Martin 
E. Segal Company] shall make an actuarial study 
of the impact, if any, of the discontinuance of opera- 
tions and the termination of the employees upon the 
pension fund as of the datę of the discontinuance 
of such operations, the cost of which shall be borne 
jointly by the company and the fund. If the con¬ 
sultants to the fund determine that the fund has 
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been adversely affected as a result of the discon- 
tinuance of operations by the company at its New- 
ark facility, the company agrees to pay to the fund 
the sums determined by the consultants. The deci- 
sions of the consultants shall be finał and binding 
on the parties. 

The language seems unambiguous, but because of the 
naturę of the Fund, it came to have seriously contested 
meanings. 

The first step was a letter, sent on May 27, 1968, from 
Samuel J. Cohen, co-counsel to the Fund, to Irving Mc- 
Dougall, account executive of the Segal company, reąuest- 
ing the company to “make such study fas] will be appro- 
priate under the circumstances.” Several months passed 
during which the Segal company accumulated the data it 
believed necessary to make the study. It communicated its 
findings on October 9, 1969, in a letter to the Fund trustees 
from Thomas W. Fitzgerald, Mr. McDougall’s successor, 
indicating that the Fund had been adversely affected by the 
Breyer closing to the sum of $978,100. 

After some reąuests for clarification madę by Donald 
Mott, a vice-president of Sealtest, Kraftco received a de- 
mand for payment of the amount in a letter from Mr. 
Cohen on behalf of the Fund dated December 22, 1969. The 
company refused to pay the sum awarded, asserting that 
the award did not comport with the intent of the parties as 
expressed in the Breyer agreement. The union trustees 
thereupon sought relief in the district court. 

The case came before Judge Tyler in January, 1971, on 
a motion for summary judgment by the plaintiffs, who con- 
tended that, absent fraud or misconduct on the part of 


V 
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the actuary (and nonę was alleged by Kraftco), the ac- 
tuaiy’s determination was, in the language of the contract, 
“finał and binding on the parties.” Judge Tyler, in an 
opinion dated February 25, 1971, held that the determina¬ 
tion was not finał and binding so far as the construction 
of the language of the contract was concerned and that, to 
that extent, a determination by an actuary was not equiva- 
lent to an arbitrator’s award where resolution of contrac- 
tual ambiguities would generally be beyond judicial review. 
Clark v. Kraftco Corp., 323 F.Supp. 358 (S.D.N.Y. 1971). 
He found that because of the naturę of the Fund, the lan¬ 
guage of paragraph 3 was ambiguous and did not provide 
the actuary with sufficient guidance to apply his expertise 
to the determination required. But he also concluded that 
the evidence before him w r as too fragmentary to enable 
him to decide just how to resolve the ambiguities in the 
contract. He therefore remanded the matter to the actuary 
to make further findings and to conduct new determina- 
tions with the formalities which would attend an arbitra- 
tion proceeding under New York C.P.L.R. § 7G01, his in- 
tention being that the court would then have before it the 
relevant facts concerning the actuarial problems involved. 

The jdaintiffs appealed Judge Tyler’s subseąuent order 
of March 24, 1971, which denied their motion for summary 
judgment, asserting that it amounted to affirmative relief 
to the defendant in ordering the remand to the actuary. 
The court of appeals, however, held that the order was 
nonappealable. Clark V. Kraftco Corp., 447 F.2d 933 (2d 
Cir. 1971). 

Thereafter further determinations were madę by Jack 
Elkin, senior vice-president and chief actuary of the Segal 
company. The parties have stipulated, and the court finds, 
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that these redeterminations were marle in fuli compliance 
with Judge Tyler’s order. The court now has before it the 
transeript of the te.stimony given to Mr. Elkin, as well as 
all exhibits submitted to him. 

Mr. Llkin madę his new findings in a eomprehensive 
report dated August 27, 1973. He concluded on the basis 
of the evidence before him that paragraph 3 of the Breyer 
agreement remained susceptibie of multiple interpretations 
and that he was unable to select the one which, as a matter 
of aetuarial practice, conformed to the intent of the parties. 
He concluded that three possible determinations could be 
marle reflecting the “impact ’ of the Breyer closing on the 
Fund, and he accordingly marle three separate calculations, 
outlining the aetuarial assumptions behind each. He labeled 
these “the original approach,” “the Kraftco approach,” and 
“the alternate approach.” The court finds that these are 
the only approaches possible under the agreement. They will 
l>e i efer i ed to hereafter according to the actuary’s designa- 
tions. 

The Fund was established in the early 1950’s in accord- 
ance with § 302 of the Labor-Management Relations Act 
of 1947, 29 U.S.C. S 186, as a multiemployer, fixed-contribu- 
tion fund. The unions and the participating employers, 
which at the beginning did not inclurle Kraftco, entered 
into a trust agreement on April 1, 1952, which established 
a joint industry-labor board of trustees and named the 
Segal company as sole aetuarial consultant to the Fund. 
Each employer was obligated through its collective bargain- 
ing agreement with the unions to contribute to the Fund a 
Bpecified amount for each hour worked by each of its 
employees. 
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In putting the plan into effect, the trustees first decided 
what types of benefits would be provided and the condi- 
tions under which they would be paid. Then the level of 
benefits to be paid was established on the basis of actuarial 
assumptions madę by the Segal company concerning antici- 
pated rates of employee withdrawal, death, and retirement, 
the number of employee hours for which contributions 
could be expected, and the expected return on the Fund’s 
invested assets. This method of funding, in common use 
by pension and welfare funds, is known in actuarial practice 
as the “entry age normal cost” method. 

From the start these actuarial assumptions rested on the 
agreement of the employers and the unions that employee 
experience was to be pooled. No account was taken of the 
age and service characteristics or the withdrawal, death, 
and retirement rates of the employees of each individual 
employer. Similarly, no effort was madę to determine 
whether the actuarial relationship between the overall con- 
tribution ratę for the plan and its overall benefit level 
also held for any particular employer. Conseąuently, even 
though all employers contributed the same amount per 
employee hour, sonie employers stood at a relative advantage 
to others in that their employees received benefits in greater 
proportion than the assumed normal benefit level of the 
Fund. It was the employers’ decision, however, that these 
relative cost advantages to some should be overlooked in 
view of the orerall cost savings in a multi-employer plan. 
Any employer dissatisfied with the arrangement was free 
to withdraw from the Fund at the next round of collective 
bargaining with the unions. 
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When such a fund goes into operation, it necessarily 
begins its life with a deficit. At the Fund’s inception there 
were employees whose time on the payroll entitled them 
to benefits, either vested or contingent, but for whom the 
Fund had not yet received sufficient contributions to cover 
the resulting liabilities. In conformity with actuarial usage, 
this deficit was known as the Fund’s “past service” or 
“accrued liability,” and to the extent that the Fund’s net 
assets, as they grew over the years, fell short of the liability 
the liability was said to be “unfunded.” This did not meań 
that the I 1 und was actuarially unsound, or that the con- 
tributing employers were current debtors in a legał sense. 
As long as current benefits payable to those actually on 
pension could be met out of current assets, the Fund was 
able to carry a large unfunded accrued liability on behalf 
of active employees without jeopardizing its solvency. 
h luctuations between predicted rates and actual rates of 
employee retirement were then monitored through annual 
actuarial reviews of the fund, and if the fluctuations re- 
mained modest, the unfunded liability could remain out- 
standing, with minor costchanges absorbed through adjust- 
ments in either the contribution ratę or the benefit level. 2 


2 The initial unfunded accrued liability of such a fund need not 
remain constant. Since the unfunded accrued liability is a func- 
tion of two variah es th<> lewi „f ■ nc 


. „ : — awwiutu naDiuw is a tiinr- 

tion of two var.ables, the !evel of benefits and the total amouSt 
of employee pnor scmce credit not funded by current contribu- 
u>ns, the unfunded accrued liability can inerease if the level of 
benefits under the plan is incrcased without a proportionatc con- 
tribution inerease, or if new employees are brought under the 
plan s covcrage for whom a past service credit would be due 
Both of thcsc evcnts occurrcd from time to time in the history of 

accordingly Und ’ a " d thC unfunded accrued liability incrcased 


) 
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The trustees of the Fund thus had a choice whether to 
amortize the unfunded accrued liability or not and, if they 
did, at what ratę. At the time the Fund was organized 
they planned to amortize the liability over a period of 
thirty-five years. Shortly thereafter they decided to carry 
the unfunded accrued liability as a perpetual deficit, pay- 
ing only annual interest costs, initially at 2.5% and then at 
3%. This, too, was sound funding practice as long as the 
actuarial predictions underlying the Fund proved roughly 
constant and correct. A significant departure from these 
predictions, such as the sudden early withdrawal of a group 
of employees entitled to benefits and the conseąuent termi- 
nation of their employer’s contributions, could upset the 
cost structure of the Fund, either to the extent of making a 
portion of the unfunded accrued liability a present rather 
than a contingent deficit, or to the extent of increasing the 
pro-rata burden on the Fund participants to carry the cost 
of the unfunded accrued liability. When Kraftco joined 
the Fund in 1958, the Fund had already been operating for 
sevcral years without amortizing any of the unfunded ac¬ 
crued liaoility. Interest was being paid on it at 3%. 

The Segal company’s original approach, in the words of 
Mr. Elkin, 

was to reconstruct the history of the Newark plant 
tr. a participant in the fund. The total contributions 
madę by the employer with respect to Newark em¬ 
ployees was measured against the sum of the bene¬ 
fits already paid and the liabilities for futurę bene¬ 
fits which the plan had incurred or would incur with 
respect to these employees. 

As noted, the first time the Segal company madę this calcu- 
lation, prior to any demand upon Kraftco for payment, it 
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concluded that the "contribution deficit” was $978,100. 
When the same calculation was madę a second time, as part 
of the redeterminations under Judge Tyler’s order, statis- 
tical refinements brought the total deficit figurę to 
$1,110,500. 3 

Both determinations following this approach eliminated 
the relative advantage which Kraftco had obtained from 
having j3ai'ticij)ated in the fund instead of having had a 
sepai ate pension fund of its own. The advantage arose 
because the age, service, and other characteristics of 
Kraftco’s Newark production employees madę them a 
relatively morę costly component of the Fund than 
those of the average participating employer. Consequently, 
because of the Fund’s ground rules of a fixed contribution 
ratę and pooled employee experience, Kraftco’s relative 
cost advantage had been borne by the other employers. The 
original approach sought to reimburse the Fund for this 
burden on the other participants. 

The Segal company’s second calculation, the Kraftco ap¬ 
proach, was madę in light of evidence submitted to the 
Segal company reflecting Kraftco’s view of the scope of 
the Breyer agreement. According to this view the adverse 
impact on the Fund was the difTerence between what the 

1 Mr. Elkin, in his report of August 27, 1973, rcaffirmcd his belief 
that the original approach reflectcd a lcgitimate study under the 
terms of the Breyer agreement. Howcvcr, hc aeknowldged that 
he understood Judge Tyleris order of March 24, 1971, to preclude 
his making an award according to this approach Judge Tylcr 
in his opinion of February 25, 1971, had stated that “thć 
(original | Segal determination reflccts an egregious departure 
from past funding practice.” 323 F.Supp., at 363. Thus the 
defendant urges that the original approach, whilc actuarially 
possiblc, Ls no longcr an option for the court to consider the 
court being bound by the law of the case. Howevcr, sińce the 
court finds that the original approach was not the study intended 
by the parties, the controlling eflect of the law of the case on this 
point bccomes moot. 
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Fund would lose in contributions from Kraftco for the em- 
ployees laid off at Newark, and what the Fund would gain 
by paying present benefits to these employees (which would 
be less than the benefits potentially payable to them had the 
plant continued in operation) and also what the Fund would 
gain in regard to employees whose pension claims w T ould 
now never vest. This calculation resulted in a contribution 
deficit of $135,100. 

The Kraftco approach thus ignored the relative cost ad- 
vantage which had accrued to Kraftco by virtue of its par- 
ticipation in the Fund. It also left out of account the Breyer 
employees who had retired before the elosing datę of the 
Newark plant but who were still on the pension rolls. Under 
the decision to maintain the unfunded accrued liability as 
a perpetual deficit and pay only interest on it, part of the 
contributions aborted by the Newark elosing would have 
been used to defray the cost of these employees’ benefits 
which remained as a futurę liability on the Fund. By the 
Kraftco approach, this cost would be picked up by the re- 
maining contributors to the Fund over the futurę years 
of the Fund’s operation. 

In the third and finał method of calculation, the alternate 
approach, the Segal company madę a determination which 
again left out of consideration reimbursement for the cost 
advantage to Kraftco from the particular age and service 
characteristics of its Newark employees. But it included re¬ 
imbursement to the Fund for the added cost occasioned by 
the loss of Kraftco’s anticipated contributions towards the 
futurę benefits due all its former employees on the pension 
rolls, that is, towards maintaining its proportionate share 
of interest due on the unfunded accrued liability. The con¬ 
tribution deficit determined by this method w r as $576,700. 

In reaching this figurę, Mr. Elkin compared the annual 
actuarial cost of the plan per employee as of the first valu- 
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ation datę after the Newark closing (in this instance April 
30, 1969) with what would have been the actuarial cost 
if the plant had stayed in operation. These amounts were 
$774.71 and $766.52, respectively, reflecting a cost increase 
of roughly $8 a year per employee covered by the plan. He 
then determined the additional assets which the Fund would 
have had to acquire as of the closing datę, with some adjust- 
ments for termination benefits, so that the actuarial cost 
per employee to the participants in the Fund would have 
remained at $766.52. If the sum, $576,700, had been 
added to the Fund on the closing datę, the Fund would 
have been in the same actuarial position as it would have 
been had the Breyer closing, except for the attendant sav- 
ings, not taken place. 

The court finds that the third approach was the one in- 
tended by the parties to the Breyer agreement and that by 
entering into the agreement Kraftco obligated itself to 
defi ay any additional cost placed on the Fund participants 
by the Newark closing, but without forfeiting its own rela- 
tive cost advantage due to the original decision to pool 
employee experience. 

In reaching this conclusion, the court notes that its find- 
ing is based on all the evidence introduced at trial con- 
cerning the origins of the Breyer agreement. Part of this 
eyidence had been accepted by the court subject to the plain- 
tifFs objection that it should not have been received for 
having been merged into the finał agreement of April 25, 
1968. 1 he plaintiffs contended that the agreement was 
broad but unambiguous and so came under the parol evi- 
dence rule. However, at the time the matter was before 
Judge Tyler, the court held that the critical paragraph 3 of 
the agreement was ambiguous and that, according to the 
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scope of the authority granted the actuary, any ambiguity 
concerning the intent of the parties was for the court to 
resolve. Under the doctrine of the law of the case applicable 
in this Circuit, Judge Tyler’s holding should not now be 
upset unless it is contrary to the “good sense” of the court. 
Zdanok v. Glidden Co., 327 F.2d 944, 952 (2d Cir. 1964). 

Contrary to finding any grounds which might justify 
setting aside Judge Tyler’s prior holding, the court finds, 
on the basis of the actuary’s report of August 27, 1973, and 
on the other evidence at trial relating to the testimony be- 
fore the actuary, that paragraph 3 of the Breyer agree- 
ment is ambiguous as Judge Tyler held. Conseąuently the 
court may consider evidence extraneous to the agreement 
which may shed light on the parties’ understanding of what 
the language of the agreement meant. 4 Williston, Con- 
tracts §§ 613, 614, 627, 629 (3d ed. 1961). The plaintiffs’ 
objection to the admission of this evidence, on which the 
court had resened decision, is therefore overruled. 

The evidence adduced at trial, in addition to revealing the 
naturę of the Fund and its actuarial complexities, also re- 
vealed that the Breyer agreement, as previously noted, was 
an offshoot of the area-wide negotiations in the ice cream 
industry in the spring of 1968. These negotiations took 
place every three years between the industry bargaining 
group, the Greater New York and Northern New Jersey 
Ice Cream Industry Labor Committee, and representatives 
of the two unions. The 1968 negotiations arose because the 
existing collective bargaining agreement between the unions 
and the various employers in the industry group was to 
expire at midnight, April 30, 1968. 
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Under the collective bargaining agreement in force 
through the spring of 1968, Kraftco was obligated to keep 
its New York area facilities in operation but, as mentioned, 
it was desirous of closing its Newark plant. It could have 
done this without separate negotiations with the unions 
upon the expiration of the existing collective bargaining 
agreement. But this was almost certain to engender serious 
labor disputes in the upcoming area-wide negotiations. As 
a consequence, in a letter dated January 24, 1968, from 
V. L. Ashenbrenner, Vice-President of the Breyer Division 
of Sealtest Foods, to Lawrence McGinley, then President of 
Local 680, the company communicated its intention to 
teiminate production at Newark and its desire to negotiate 
an orderly arrangement of any union demands. 

In spite of sporadic company pressure over the following 
months, the union remained indifferent to the reąuests to 
negotiate the Breyer closing in advance of the forthcoming 
area-wide negotiations. However, representatives of both 
the company and the industry group, in particular Mr. 
Ashenbrenner, Aaron Solomon, the industry spokesman and 
co-counsel to the Fund with Mr. Cohen, and Irving Segal, 
a partner of the Philadelphia law firm of Schnader, Harri- 
son, Segal & Lewis and legał advisor to Sealtest on labor 
matters, conveyed the generał understanding to Mr. Mc¬ 
Ginley and to Tom Parsonnet, counsel to Local 680, that 
the company’s desire was to terminate only the production 
of ice cream at Newark (thereafter maintaining a single 
area production facility at Long Island City, under the 
jurisdiction of Local 757 in New York) and that the dis- 
tribution of ice cream in New Jersey under Local 680 would 
remain unaffected. The company thought this might even 
result in a net gain of jobs to the New Jersey union, sińce 
the company claimed it was prepared to undertake a major 
advertising campaign for Breyer ice cream in the New 
York-New Jersey metropolitan area. 
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The futurę of the Breyer plant thus remained unresolved 
until the area-wide negotiations began in April, 1968, at 
the Sheraton Motor Inn in New York City. Among the pro- 
posals put forward by the union representatives during the 
course of these negotiations was “proposal 34.” This was 
a proposal to include in the new collective bargaining agree- 
ment the following paragraph: 

An empioyer who, by reason of termination of all or 
any part of its business, or of sale, lease, or for any 
other reason, terminates the employment of em- 
ployees in sufficient number to affect the pension 
fund actuarially shall be obligated to defray the 
cost of an actuarial study to determine the effect of 
such terminations and to make such payment or 
payments to the fund as may be found actuarially 
reąuired to offset any such effect. In all such cases 
(except for layoffs or discharges in the ordinary 
course of business) the Empioyer shall continue 
paying the reąuired contributions to the welfare 
fund until the expiration datę of this agreement, 
and shall continue contributions to the pension fund 
for employees who would, but for such termination, 
become entitled to a form of pension benefit prior 
to the said expiration datę, for the same period; pro- 
vided, however, that such continued contributions 
shall terminate with respect to any former employee 
who within that period of time secures employment 
subject to the provisions of this agreement. 

As it turned out, this proposal was never included in the 
area-wide agreement. Rather, in Mr. Cohen’s phrase, it 
was “withdrawn except as to Breyer’s.” Prior to the with- 
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drawal of the proposal, the company had indicated that it 
would accept for Breyer whatever the industry group 
agreed to in regard to proposal 34. This became moot, but 
in the course of the discussions over the Breyer agreement, 
attended by the same representatives for Kraftco and the 
unions who attended the area-wide negotiations, the back- 
ground of proposal 34 became a critical factor. 4 

This background was an agreement entered into on April 
21, 1966, between the same two unions and Swift & Com¬ 
pany concerning the closing of a Swift ice cream produc- 
tion facility in Brooklyn, New’ York, under the jurisdiction 
of Local 757, and the transfer of its operations to Sw'ift’s 
plant in Woodbridge, New Jersey, under the jurisdiction 
of Local 680. Distribution procedures remained unchanged 
in the transfer. A provision was included in that agree¬ 
ment by which Swift agreed to reimburse the industry 
pension fund (the same bund involved here) according to 
the following terms: 


1. With respect to the 13 former Brooklyn em- 
ployees who retired on pension following the ter- 
mination of operations at Brooklyn, the Company 


Among the rcprcscntatives prcscnt at the arca-wide negotiations 
were the following who were also involvcd in the Breyer clos¬ 
ing: Messrs. Glynn and Mott of Kraftco, Mr. Solomon, the 
industry spokesman, Mr. Cohen, and Prcsidcnts Clark and 
McGinley ot the unions. In addition, although he did not par¬ 
tia pa te in the arca-wide negotiations, James J. Leyden of the 
bchnadcr, Harrison firm came to New York on April 25th to 
assist with settling the problem of the Breyer closing. Hc 
worked in this connection with Mr. Irving Segal, who had 
participatcd in the company’s earlier fruitless ovcrturcs to 
Local 680 to arrange the termination of Newark production 
operations. According to Mr. Lcyden’s testimony at trial two 
other company reprcsentativcs were also present at the Sheraton 
Motor Inn, Mr Ashenbrcnner and David Campbell, personnel 
director of Sealtcst. F 
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shall pay to the Ice Cream Industry-Drivers and Ice 
Cream Employees Unions Pension Trust Fund [sic] 
(hereinafter referred to as “Pension Fund”) a sum 
of $8,015.05, which reflects the amount computed by 
the Unions as necessary to equal three (3) years’ 
contributions for said 13 employees to the Pension 
Fund. 

2. With respect to the 51 employees separated 
from Brooklyn but who did not retire on pension, 
the Company shall pay: 

(a) To the Pension Fund a sum of $23,227.13; 

(b) To the [Welfare Fund] a sum of $19,- 
004.01; which sums reflect the amount computed 
by the Unions as necessary to equal one (1) year’s 
contributions and interest for said 51 employees 
to said Funds. 

3. The Company will pay into the Pension Fund 
a sum of $3,201.53 which reflects the amount com¬ 
puted by the Unions as eqi al to interest that w T ould 
have been earned if contributions due the said Fund 
had been paid monthly when due and not delayed 
during period of escrow. 

4. It is recognized that the foregoing amounts 
set forth in paragraphs 1, 2 and 3 above, are esti- 
mates accepted by all parties as finał for the pur- 
poses of settling the existing controversy and that 
these amounts are not subject to review or reexami- 
nation. 

5. Each of the 51 employees separated as a result 
of the termination of operations of the Brooklyn 
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plant, including the 8 persons now employed at 
Woodbridge, shall be offered employment under the 
terms of the collective bargaining agreement at 
Woodbridge. 

6. For purposes of computing service of any of 
the 51 employees who is employed at Woodbridge 
(but not for seniority) service with the Company 
shall be determined from the datę of employment 
at Woodbridge. 

* * * 

In the discussion of proposal 34 in the area-wide negoti- 
ations, the understanding of the parties was that proposal 
34 would “formalize” the procedures described in the Swift 
agreement. The following occurred in the discussion of 
April 9, 1968. 

Mr. Cohen: Item 34 is a very interesting pro¬ 
posal. 

You remember what we negotiated with the 
Swift people when they terminated their business 
in Brooklyn. 

We would like to formalize the procedurę. 

I am not the author of this clause. Tom Par- 
sonnet is and I am in accord. 

This is a non-controversial proposal for the 
benefit of the Funds fsicj) with no gimmicks. 

Mr. Solomon: The first part of the clause is gen¬ 
erał. Suppose an employer goes out of business due 
to insolvency proceedings. 

Mr. Cohen: The employees can be creditors as 
well as anyone else. 
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This proposal establishes a claim for the Fund 
against an employer who actuarily [sic] bursts 
the Fund. 

Mr. Schacter [an industry group representative]: 
What effect are we trying to offset? 

Mr. Cohen: Any effects determined by the im- 
partial actuary employed by the trustees to the 
Funds. 

If you think the clause needs tightening up, 
then do so by all means. 

You can invite Tom Parsonnet here to talk to 

us, 

Mr. Solomon: Shouldn’t we talk to our actuaries? 
Mr. Cohen: Yes. As of now, the Segal office has 
no knowledge of this. 

« • • 

The clause is meant to be fair. If laid off em- 
ployees were picked up by someone else there 
would be no loss. 

Mr. Solomon: We don’t think any employer 
should embarass [sic] the fund, but what about the 
employer who has paid contributions for all those 
years it was in business[?] 

Mr. Cohen: I agree with you. But there can be 
a situation w r ith a company signing a contract, 
qualifying their people and going out of business. 

I suppose if you all pay a little morę then 
you’ll be paying for the bad guy. 

Proposal 34 was discussed again on April 17, 1968: 

Mr. Solomon: There were some other things we 
wanted to talk to [Irving McDougallJ about—the 
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volumetric formula and Union’s proposed No. 34 
[sic]. 

Mr. Mac Dougall [sic]: The only thing that 
comes to mind is problems under Taft-Hartley. 

Mr. Cohen : I don’t see a problem. What we have 
in mind is something like the Swift situation where 
contributions are not madę for the length of time 
contemplated. 

Mr. Solomon: This clause goes beyond what 
you’ve mentioned. You contemplate the continu- 
ation of contributions until an employee is eligible 
for retirement. 


Later, on April 26, 1968, the day after the Breyer agree- 
ment had been worked out, proposal 34 was “withdrawn 
except as to Breyer’s.” Again Kraftco and union repre- 
sentatives involved in the Breyer closing were present dur- 
ing these discussions on the 17th and 26th, but representa- 
tives of the Segal company were also present: Mr. Mc- 
Dougall, account executive for the Fund, and a Mr. Mason, 
otherwise unidentified. 

As noted, the Breyer closing itself had been negotiated 
on April 25, 196S. It had been primarily the work of 
Mr. Leyden (with the participation of Messrs. Mott and 
Glynn) on behalf of Kraftco and of Messrs. Cohen, 
McGinley, and Clark on the part of the unions. At the 
time, only a handwritten memorandum of agreement had 
been drawn up by Mr. Leyden, 5 which read in part as 
follows: 

8 Mr. Cohen’s notes of the April 25th negotiations over the 
Breyer closing rcvcalcd, among other things, that 

Leyden presents written summary of agreement * * * SJC 
[Samuel J. Cohen] says this is acccptable statement of prin- 
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2. Sealtest agrees that if the change in Newark 
Sealtest operation * * * adversely affects the Ice- 
Cream inclustry Pension Fund, Sealtest will con- 
tribute such sum to the Fund. This actuarial de- 
termination will be madę with the decision of Martin 
Segal Co. as finał & binding in this regard. Segal 
& Co.’s study paid for by Sealtest & the Fund. 

This language was referred to counsel for the company, 
in particular Mr. Leyden and Irving Segal of the Schnader, 
Harrison firm, and the finał version of the agreement was 
reviewed by them, sent to the unions for signature, and 
finally si^ned by Kraftco sometime in early June, 1968, 
although continuing to bear the datę of April 25, 1968. 

While neither side referred the matter to the Segal 
company in April despite an intention to do so (nor did 

ciples agrccd on. If morc prccisc language is nccdcd we will 
work it out. Ali agree that Lcyden's handwritten statement 
will be xeroxed & distributed by Solomon tomorrow. 

The statement, signed by Mr. Leyden and also by Mr. Solomon, 
was thus circulatcd to the others participating in the area-wide 
negotiations. As paragraph 5 of the Breyer agreement stated: 
During the course of negotiations, the contents of this mem¬ 
orandum of agreement were communicatcd to the repre- 
scntatives of the employers signatory to the industry area 
wide collccthc bargaining scttlcment agreement with the 
unions and all parties havc agreed that the within memoran¬ 
dum of agreement docs not violatc the provisions * * * of 
the industry area wide agreement. 

It is elear from the abovc and from the notes of other par- 
ticipants in the Shcraton Motor Inn negotiations that the Breyer 
closing was not an isolated event despite the separate agree¬ 
ment. At stake was Local 680's claim to continued representa- 
tion of Breyer employees, and this had been the critical factor 
in the dclays cncountcred earlicr in the spring in negotiating 
the closing. 
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the company do so later during redrafting), and while 
there is no evidence that the Swift agreement was ever 
explicitly discussed in the Breyer negotiations on April 
25th, it is nonetheless elear that both sides shared the 
understanding that the Swift situation provided the model 
for the Breyer agreement. The plaintiffs deny that this 
was so, but the claim is contrary to the evidence. The 
foui men principally responsible for the Breyer agreement, 
Messrs. Leyden, Cohen, McGinley, and Clark, were all fa- 
miliar with the Swift situation, and the union representa- 
tives were, at the same time, putting it forward to the 
industry group in the form of proposal 34.® 

Defendant Kraftco has contended that the link of the 
Breyer agreement to the Swift situation is conclusive that 
the Kraftco approach was the actuarial study contemplated 
by the parties. But it is the Segal company’s alternate ap- 
pioach which, in the light of the Swift agreement, emerges 


In addition to the evidcnce refiecting the discussion of proposal 
34 in the arca-widc negotiations, the following is also note- 
worthy. According to Mr. Mott’s notes of the April 25th Breyer 
negotiations, Mr. McGinley, Prcsident of Local 680, stated 
that Parsonnet told him everything Buddy |Irving Segal I told 
Tom This meant that Mr. Parsonnet, counsel 

to Local 680, had passed on to Mr. McGinley all the informa- 
tion which Irving Segal had relayed to Mr. Parsonnet between 
January and April, 1968, concerning Kraftco’s plans for the 
production and distribution of Breyer ice cream in the New 
York-New Jersey metropolitan area. Furthermore, the Swift 
agreement, when it was negotiated in 1966, had bccn worked 
out pnmarily by Irving Segal for Swift & Company and had 
becn s.gned by Messrs McGinley and Clark for the unions. 
(Messrs. McGinley and Clark also signed the Breyer agree¬ 
ment for the unions.) And as noted, Mr. Leyden was workine 
in conjuncuon with Irving Segal. 6 
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as morę consistent with the understanding of the parties 
in April, 1968. 7 

The portions of the Swift agreement quoted earlier in- 
dieate that Swift agreed to reimburse the Fund for the 
adverse effeets of the Brooklyn closing only in regard to 
the period for which contributions had ceased to flow into 
the fund on behalf of Swift’s Brooklyn production em- 
ployees. Two important differences therefore existed be- 
tween the Swift situation and that which later developed 
in regard to Kraftco. First of all, Swift closed its Brooklyn 
plant in 1965 without prior negotiation with Local 757, 
and the agreement was to that extent retroactive. Secondly, 
although Swift production employees were out of work 
between the closing of the Brooklyn plant and sometime 
shortly after the signing of the Swift agreement, during 
which time employer contributions to the Fund on behalf 
of these employees (plus interestj had been cut off, the 

7 Even though the Swift situation was central to the parties’ in- 
tentions as those crystalizcd during the negotiations in 1968, 
whcn the mattcr of calculating the “impact” of the Breyer 
closing later camc beforc the Scgal company, both in 1969 
and again undcr Judge Tyler’s rcmand, Kraftco failcd on both 
occasions to make any mcntion of the Swift agreement to the 
actuary. Nor was the Swift agreement brought to the attention of 
Judge Tyler. Only in the court proccedings sińce the Segal com¬ 
pany^ study of August 27, 1973, has Kraftco urged that the 
Swift situation is both critical to an understanding of the Breyer 
agreement and also conclusivc of the one study permissible 
under that agreement, i.c., the Kraftco approach. The latter does 
not follow from the former, iiowever. Despite Kraftco’s claim to 
the contrary, and its additional claim that the Segal company’s 
alternatc approach was nevcr put forward by either side as a 
possiblc routc for the actuary to follow, it was nonethcless Kraft- 
co’s own actuarial consultant. Preston C. Bassett, in his aflidavit 
of Decembcr 10, 1970, who had suggested the altemate approach 
later used by Mr. Elkin. 
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agreement specifically provided for the reinstatement of 
the employees at Swiffs Woodbridge plant. Thus it was 
the parties understanding that the contributions from the 
jobs were not permanently lost to the Fund, but only inter- 
rupted. 

At the same time there is no evidence that any con- 
sideration was given to whether or not the Swift company 
had enjoyed a relative cost advantage due to the pooling 
of employee experience. The attempt was only to make 
up to the Fund what had been its net loss, in terms of 
added costs to the participants, for the interruption in 
conti ibutions, calculated on the basis of the actuarial as- 
sumptions underlying the Fund. 

In the Breyer situation, the agreement was designed to 
define obligations as to the futurę closing of a Fund par- 
ticipant’s plant. Above all, no provision was madę in the 
Breyer agreement to rehire the employees put out of work 
beeause of the closing. There was only the provision in 
paragraph 4 of the agreement that they would be placed 
at the bottom of the seniority list at Kraftco’s Long Island 
City facility. Contributions to the Fund on behalf of these 
employees were thus deemed to be permanently lost, and 
this was the understanding on which the parties and the 
Segal company later proceeded. 

From this evidence the court concludes that the parties 
to the Breyer agreement did not intend Kraftco to assume 
liability to the extent that it had benefitted in the past 
°ver other contributors to the Fund. But the court also 
concludes that Kraftco’s obligation was morę than merely 
paying the difference between the value of what would have 
been its contributions to the Fund for its newly retired 
Newark employees, and the value of the benefits those em¬ 
ployees would now receive, without regard to any increase 
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in costs thereby placed on Fund participants for all New- 
ark employees on the pension rolls for whom contributions 
were still required. 

The court finds that the parties intended that Kraftco 
should make up for the positions lost to the Fund’s actu- 
arial base. Inasmuch as Kraftco’s contributions per em- 
ployee contained a portion to cover interest on the unfunded 
accrued liability, and inasmuch as it madę no undertaking 
to rehire its Newark production employees, the loss of the 
Newark positions resulted in an increase in the cost per 
employee of maintaining the existing benefit level of the 
Fund. The court concludes that the amount of this loss (as 
of the closing), over the period it would be sustained, was 
to be paid by Kraftco to the Fund. 

Further evidence adduced at trial confirms that this was 
the intent of the parties. While it is true, as previously 
mentioned, that the Breyer agreement itself was not re- 
viewed by an actuarial consultant either during its negoti- 
ation or prior to its finał signing, an actuarial study dated 
“4/5/68” had been done for Kraftco by Peat, Marwick, 
Mitchell & Company outlining the savings of the closing 
relative to pension and welfare costs. This study of the 
“Breyer Ice Cream Division—Newark Plan * * * as of May 
1, 1968,” indicated that the company’s “Estimated termina- 
tion liabilities * * * For Retirement Benefits” was $422,- 
000, and it contrasted this liability with the “Estimated 
costs on a continuing basis fof] Past Service Liability” of 
$714,000. Thus the company’s own estimates, even though 
they reflected a net saving of $292,000 in pension costs, 
predicted a liability for pension benefits on closing in an 
amount close to the Segal company’s alternate approach 
figurę of $576,700. 
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Furthermore, in the area-wide collective bargaining 
agreement of May 1, 1968, in which representatives of the 
Segal company had participated, no change was madę in 
the funding policy of the Fund. Interest would continue to 
be paid on the unfunded accrued liability and no amortiza- 
tion of the liability was contemplated. 

This result would have been inconsistent with the Segal 
company’s original approach. Had that approach been the 
one intended by the parties, its effect would have been either 
to fund part of the unfunded accrued liability, or to in- 
crease the benefits payable under che plan without any 
other compensating adjustment, or to reduce the Fund par- 
ticipants’ costs per employee, or some combination of these. 
But neither the April area-wide negotiations nor the May 
lst agreement give any indication that the industry and 
union representatives present, aware as they were of the 
Breyer agreement, or the representatives of the Segal com¬ 
pany had any such result in mind. Their actions, rather, 
are consistent with the assumption that the Breyer agree¬ 
ment would preserve the status quo of the Fund, an as¬ 
sumption confirmed by the ensuing annual actuarial review 
of the Fund prepared by the Segal company. 

Finally, it is to be remembered that those participating 
in the negotiation of the Breyer agreement, in addition to 
having the Swift situation in mind, were also familiar with 
Article 1, section 1, of the trust agreement of April 1, 1952, 
which set up the Fund. That section, included in subsequent 
versions of the agreement, contained a clause which allowed 
new participants to join the Fund “provided that the ex- 
tension of coverage to the employees of such employer will 
not adversely affect the soundness of the Fund as deter- 
mined by the Fund’s Actuaries.” According to Mr. Elkin, 
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the question [addressed by this clause] is will the 
average cost for the fund as a whole go up or will it 
actually be decreased if this new employer comes in 
with its employees and without a fund correspond- 
ing to the fund that has accumulated so far. 


Defendant Kraftco’s expert witness on the actuarial as- 
pects of the case, Preston C. Bassett of the consulting firm 
of Towers, Perrin, Forster & Crosby, Inc., discussed this 
as follows: 

* * * [At] least one meaning other than the one 
chosen by the Segal Company [in the original ap- 
proach] could have been attached to the words used 
in the Breyer Agreement to define the study in- 
tended. * * * Mr. Elkin has described in his deposi- 
tion the kind of study he would make under [ Article 
1, section 1, of the trust agreement]. Using the 
normal cost techniąues employed by the Segal Com¬ 
pany in its Annual Actuarial Reviews, Mr. Elkin 
says he would calculate the normal cost of the Fund 
plus interest on the unfunded accrued liability, first 
with the new employees excluded, and then with the 
new employees included. The difference in the costs 
so calculated would be a measure of the adverse 
effect of the new entranfs joining the plan. 

* * * The only reason why an actuary would ap- 
ply one method to study the impact of the entry of 
a new Employer and use another when asked to de- 
termine the impact of the exit of an Employer is that 
different approaches were intended by the parties 
or reąuired in the circumstanees. 
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* * * The foriginal] approach taken by the Segal 
Company with respect to the Breyer closing is 
radically different from the approach which Mr. 
Elkin said he would use in response to the “adversely 
affect” language in the Agreement and Declaration 
of Trust. In the absence of evidence that the parties 
intended such a result, I can see no basis for con- 
struing such similar language in the Breyer Agree¬ 
ment in so different a fashion. 

In light of all the evidence, therefore, the court concludes 
that the Segal company’s alternate approach was the deter- 
mination intended by the parties to assess the “impact” on 
the Fund stemming from the termination of Kraftco’s 
Newark production operations. 

Accoi dingly, the plaintiffs are entitled to recover from 
defendant Kraftco the sum of $576,700 on behalf of the 
Ice Cream Industry-Drivers and Ice Cream Employees 
Unions Pension Fund," together with interest thereon from 


Kraftco has contended that in the event the court upholds the 
Segal company s alternate determination, then “the Court has 
the power to review (the] calculation for reasonable corrcctness ” 
It has also contended that ‘-taken on [itsj own assumptions, 
there are errors in [thej calcuiations of such naturę that the 
Court should correct them.” The court, howevcr, concludes 
that pursuant to both the Breyer agreement and Judee Tvlcr’s 
opm.on of February 25 1971, 323 F.Supp. 358, as well as 
the court s letter of October 11, 1973, to counscl for the parties 
matters of actuaria! expertise arc not open to judicial review 
unlcss thcrc has bccn a showing of fraud or pcrsonal mis- 
conduct (and neither has been alleged), or unlcss the court 
has been pcrsuadcd that the actuary used a method of cvalua- 
tion inconsistent with the Breyer agreement or beyond the 
scope of the agreement. Since the court is pcrsuadcd otherwise 
the court concludes that the actuary's determination accordine 
to the alternate approach, consistent as it is with the courts 
construction of the language of the agreement, is “finał and 
binding on the parties.” 
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November 2, 1968, the datę production was terminated at 
the Newark facility, until the datę of judgment under this 
decision, interest thereafter to be computed according to 
28 U.S.C. sec. 1961." In light of the complexity of the case, 
as well as the plaintiffs’ previous unsuccessful appeal of 
Judge Tyler’s order, neither costs nor attorneys’ fees shall 
be recovered by either side. 

The foregoing constitutes the court’s findings of fact and 
conclusions of law in accordance with Fed.R.Civ.P., Rule 
52 (a). Judgment for the plaintiffs shall be entered accord- 
ingly. 

So Ordered. 


/s/ J. Edward Lumbard 
J. Edward Lumbard 

Circuit Judge 
(sitting by designation) 


Dated: February 19th, 1974 


* The court holds that prejudgment interest is to be recovered in 
this action. Lewis v. Benedict Coal Corp., 361 U.S. 459 
(1960). Since there is no ratę of interest prescribcd by fcderal 
law, which Controls herc (sec Textilc Workers Union v. Lincoln 
Mills, 353 U.S. 448 (1957)), and sińce allowing prejudgment 
interest does not confiict with either State or federal policy, the 
court concludes it is appropriate to look to New York State 
law to determine the ratę of prejudgment interest. Royal 
Indemnity Co. v. United States, 313 U.S. 289 (1941); Collier 
v. Grangcr, 258 F.Supp. 717 (S.D.N.Y. 1966). Thercfore, in 
accordance with New York C.P.L.R. sections 5001 and 5004, 
prejudgment interest shall be calculated at 1Va% per annum 
from Novcmbcr 2, 1968, through February 15, 1969; at 1Vi% 
per annum from February 16, 1969, through August 31, 1972; 
and at 6% per annum from Septembcr 1, 1972, to the datę 
of this decision. Sec Gelco Builders and Burjay Const. Corp. 
v. Simpson Factors Corp., 301 N.Y.S.2d 728 (Sup. Ct., N.Y. 
Co., 1969). Interest, if any, from datę of decision to datę of 
judgment shall be determined according to New York C.P.L.R. 
sec. 5002. 


\ 

\ 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civ. 1246 (J.E.L.) 

Judgment No. 74,197 


[Same Title] 


S i r s : 

Please take notice that, upon the Opinion and Order of 
thisCourt (Honorable J. Edward Lumbard) filed February 
20, 1974, and the Judgment entered pursuant thereto on 
February 22, 1974. and upon all prior proceedings in this 
action, the undersigned will move this Court (Honorable 
J. Edward Lumbard) at the United States Courthouse 
Foley Sąuare, New York, New York on the 14th day of 
March, 1974 at 10:00 A.M. o’clock, or as soon thereafter as 
counsel can be heard, for an order pursuant to Rules 52 (b) 
and 59(a) and (e) of the Federal Rules of Civil Procedurę, 
opening the Judgment entered herein, amending its findings 
of fact and conclusions of law and amending the Judgment 
accordingly or, in the alternativc, granting a new trial in 
this action, as follows: 

(1) amendment of the findings, conclusions and 
Judgment to hołd defendant Kraftco Corporation liable 
in the principal sum of $135,100 rather than $576,700 
on the ground that the distinction found between the 
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Swift Agreement (Exhibit J) and the Breyer Agree- 
ment (Exhibit 15) and relied upon to find Kraftco 
liable for $576,700 does not in fact exist, and 

(2) in the alternative, and on the assumption that 
the Court correctly construed the intent of the parties 
to the Breyer Agreement, a new trial on the ground 
that the Actuary acted inconsistently with such intent 
and outside the scope of his actuarial expertise by in- 
cluding in his calculations employment positions that 
were part of the Breyer-Newark distribution opera- 
tions which operations were not discontinued on No- 
vember 2, 1968 but merely relocated to Edison, New 
Jersey, 

and for such other and further relief as to this Court shall 

seem just and proper. 

Dated: New York, New York 
March 4, 1974 

Yours, etc. 

Sullivan & Cromwell 
By John F. Cannon 

(A Member of the Firm) 
Attorneys for Defendant 
Kraftco Corporation, 

48 Wall Street, 

New York, New York 10005 
(212) 952-8100 

To: Cohen, Weiss & Simon 

Solomon, Rosenbaum & Goodman 
Schachter & Wiseman 
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52(b) and 59(a) and (e) 

The motion is denied 

J. Edward Lumbard 
U.S.C.J. 

Sitting by designation 
March 28, 1974 
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February 22, 1974 

UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civil 1246 (JEL) 

Judgment No. 74,197 

- 1 - 

[Same Title] 

- « - 

The issues in the above entitled action having been 
brought on regularly for trial before the Honorable J. 
Edward Lumbard, United States Circuit Judge, sitting by 
designation, on December 5 and 6, 1973, and at the conclu- 
sion of the evidence the Court having reserved decision, 
and the Court thereafter on February 20, 1974, having 
handed down its opinion and order constituting its findings 
of fact and conclusions of law directing that judgment be 
^entered in favor of the plaintiffs, it is, 

Ordered, Adjudged and Decreed, that plaintiffs, Peter 
F. Clark, et al., have judgment against the defendant, 
Kraftco Corporation, in the amount of $576,700.00, with 
pre-judgment interest at 7*4% per annum from 11/2/68 
through 2/15/69; at 7 Va % per annum from 2/16/69 
through 8/31/72; and at 6% per annum from 9/1/72 to 
datę of judgment, without costs nor attorneys’ fees for 
either party. 

Dated: New York, N. Y. 

February 22, 1974 

Raymond F. Burghardt 

Clerk 
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(Defendant Kraftco Corporation) 

UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civ. 1246 (J.E.L.) 

-♦- 

[Same Title] 

-f- 

Please Take Notice that defendant Kraftco Corpora¬ 
tion hereby appeals to the United States Court of Appeals 
for the Second Circuit from the Opinion and Order of the 
District Court, dated February 19, 1974, the Judgment 
entered thereon, dated February 22, 1974, and the order 
dated March 28, 1974 which denied said defendant’s motion 
pursuant to Fed.R.Civ.P. 52 (b) and 59 (a) and (e), to 
amend the findings of the District Court and the Judgment, 
or for a new trial. 

Dated: New York, N. Y. 

April 15, 1974 


Yours, eic., 

Sullivan & Cromwell 
B y John F. Cannon 

(A Member of the Firm) 
Attorneys for Defendant Kraftco 
Corporation 
48 Wall Street, 

New York, N. Y. 10005 
(212) 952-8100 
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To: 

Cohen, Weiss and Simon, 

605 Third Avenue, 

New York, N. Y. 10016. 

Solomon, Rosenbaum & Goodman, 
1450 Broadway, 

New York, N. Y. 10018. 

SCHACHTER & WlSEMAN, 

331 Madison Avenue, 

New York, N. Y. 10017. 
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Notice of Appeal 

(Plaintiffs) 

( 

UNITED STATES DISTRICT COURT 
Southern District of New York 
70 Civ. 1246 (J.E.L.) 

-- —♦ - 

[Same Title] 

- ♦ - 

Please Take Notice that the plaintiffs herein hereby 
appeal to the United States Court of Appeals for the Sec- 
ond Circuit from the Opinion and Order of the District 
Court, dated February 19, 1974, and the Judgment entered 
thereon, dated February 22, 1974. 

Dated: New York, N. Y. 

April 26, 1974 


Yours, etc., 

Cohen, Weiss and Simon 
By Samuel J. Cohen 

(A Member of the Firm) 
Attorneys for Plaintiffs 
605 Third Avenue 
New York, New York 10016 
Tele. No. (212) 682-6077 







Notice of Appeal 


To: 

Sullivan & Cromwell 

48 Wall Street 

New York, New York 10005 

Solomon, Rosenbaum & Goodman 

1450 Broadway 

New York, New York 10018 

SCHACHTEK & WlSEMAN 
331 Madison Avenue 
New York, New York 10017 
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AGREEMENT 

New York City, Northern New Jersey and 
Southern New York State Area-Wide 
Union Agreement in the 
Ice Cream Industry 

ol the 

ICE CREAM DRIVERS 

AND 

EMPLOYEES UNION 

Local 757 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA 
A, F. of L, 

265 West 14th Street. New York City 
E X P IR E S APRIL 30, 1 952 

Telephone: CHelsea 2-4977 
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EXHIBIT D 

1. A pension and welfare program shall be 
instituted which shall be financed by Company 
contributions during the term of the collective 
bargaining agreement of ten cents per straight- 
time hour actually paid for up to a maximum 
of forty hours per week and not to exceed 
2,080 hours per work year for each employee 
covered by the collective bargaining agreement. 

2. The Company makes no commitment with 
respect to the level of benefits which shall be 
provided by the program, and the total expense 
to be incurred by the Company with regards 
to the pension and welfare program shall be 
the ten cents per hour contribution specified 
above. 

3. The allocation of the total ten cent con¬ 
tribution between the pension and the welfare 
program shall be determined subseąuently by 
the below mentioned joint committee of the 
parties. 

4. The Company contributions to the pro¬ 
gram shall accrue as of 12:01 A.M., May 1, 1951 
and shall be subject to ruling by the Wagę 

37 
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Stabilization Board that prior approval thereof 
£ I ?? 1 t . r equired or to approval by the Wagę 
Stabilization Board, and shall be subject to all 
other conditions set forth in this Exhibit D. 


pension and welfare program con- 
lemplated herein shall be a uniform program 
m w hien all employers in the Ice Cream Indus- 
iry signing contracts with Locals 757, 680 and 
.i38, within the term of this agreement shall 
participate. 


6. If the Company has an employee welfare 
or pension program covering employees af- 
fected by this agreement, it shall maintain such 
programs with respect to such employees, until 
the new program contemplated by this agree- 
ment is approved and becomes operative, or 
until December 31, 1951. whichever datę is 
earlier If the Company is contributing to such 
presently operativ e programs it shall not, prior 
to December 31, 1951, claim a credit, in the 
amount of such contributions, against the re- 
quired ten cent contribution, unless a welfare 
or pension program or appropriate portion 
thereof becomes operative sooner. Should the 
new program not be in operation by December 
' i J , 51 ' the below mentioned joint committee 
shall have the nght to extend the time of the 
continuance of present program or appropriate 
portion thereof and postpone the above referred 
195^ re< lt ’ >Ut n ° later than mi ^ ni PTht April 30, 

i C ?JŁ 9 Ul80 i ry , ietire «?ent, at age 68 after 
ul V C 1952 and at age 70 prior to July 1 1952 
is recognized as an obligatory feature of the 

38 
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program. Consideration regarding deferred 
retirement shall be given where a reasonably 
adequate retirement benefit is not available to 
the employee at the normal retirement age. In 
determining the adeąuacy of the retirement 
payments to an individual, Social Security 
benefits shall be included. 

8. No program shall be instituted unless it 
qualifies for approval by the United States 
Treasury Department so that the Company 
contributions to the program shall be tax de- 
ductible. 

9. The Company shall not claim a reduction 
in the level of its contributions by virtue of 
futurę liberalization of the Federal Social Se¬ 
curity program. 

10. The problem of providing retirement 
benefits for individuals subject to all conditions 
set forth in this Exhibit D between May 1, 1951 
and the operative datę of the new program is 
recognized. 

11. The welfare benefits under this program 
shall meet the requirements of State statutes, in 
the respective States affected, pertaining to the 
payment of weekly disability or sickness bene¬ 
fits. The Company shall not be required to 
contribute to the support of programs required 
by such statutes in addition to the private pro¬ 
gram herein contemplated. 

12. All expenses incidental to the institu- 
tion, promulgation or administration of the 
pension and welfare program are to be paid 

39 
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out of the moneys of said pension and welfare 
fund. 

13. (a) The Joint Committee, consisting of 
six Employer committeemen and six Union 
committeemen, shall be: 

(1) R. E. Shook, (2) Alfred Ricciardi, (3) 
William H. Hornung, (4) C. M. McClean, (5) 
William Scheerer, (6) Attilio Ricciardi, (7) 
George Gray, (8) Joseph P. HefTernan, (9) John 
H. Webster, (10) Lawrence W. McGinley, (11) 
William F. Kennedy, (12) John A. Manchester. 
This Joint Committee shall formulate, within 
the framework of this Agreement, the specific 
and detailed provisions of the pension and wel¬ 
fare program. 

(b) Ali decisions madę and all actions taken 
by the Joint Committee shall be only upon two 
atfirmative votes, one vote of which shall be 
cast pursuant to the desires of a majority of 
the Union Committeemen present, and one vote 
of which shall be cast pursuant to the desires 
of a majority (at least four of the six) of the 
Employer Committeemen. In the event of in- 
ability of the Joint Committee to agree upon 
matters necessary to the institution of the 
pension and welfare programs, the disputed 
issue shall be decided through arbitration pur¬ 
suant to the arbitration provisions of this 
agreement, except that the Mediation Board of 
the State of New York shall be deemed sub- 
stituted for the New Jersey State Board of 
Mediation in all cases, the scope of such arbi¬ 
tration not to infringe upon the area of basie 
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provisions herein agreed upon or change or 
modify such basie provisions. 

(c) Should an employer committeeman be 
unable to serve or resign a replacement shall 
be designated as follows: 

R. E. Shook, by Breyer Ice Cream Co., Inc., 
Breyer Ice Cream Company, Hydox Ice Cream 
Co., Inc., Consolidated Dairy Products Co., Inc., 
and Castle’s Ice Cream Co.; Alfred Ricciardi, by 
Pioneer Division of Borden Co., The Ricciardi 
Company, Inc., Fussell Ice Cream Co., Inc.; 
William H. Hornung, by Abbotts Dairies, Inc.; 
C. M. McClean, by Philadelphia Dairy Products 
Company; William Scheerer, by Newark Milk 
and Cream Company, Inc., Town Talk Ice 
Cream Company, Mell-O-Made Ice Cream Com¬ 
pany, Inc., and Renee Ice Cream Company; 
Attilio Ricciardi, by Blue Ribbon Ice Cream 
Company, Louis Sherry Ice Cream Company 
and Lucy Ricciardi, Inc. Removal or substitu- 
tion shall be in the same manner. 

(d) Should a Union committeeman be un¬ 
able to serve or resign, a replacement shall be 
designated as follows: George Gray and Joseph 
P. Heffernan by Local 757; John H. Webster 
and Lawrence W. McGinley by Local 680; Wil¬ 
liam F. Kennedy and John A. Manchester by 
Local 338. Removal or substitution shall be in 
the same manner. 

(e) Pending replacement of a Union or a 
Company committeeman the remaining mem- 
bers of the joint committee shall have fuli 
power to act in the manner provided above. 


41 
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The Company shall as soon as pos- 
sible with due regard for bookkeeping neces- 
sities, but in any event no later than July 15 
1951, pay over to the depositor, hereinafter to 
be named all monies due from May 1, 1951 to 
and including the last payroll datę in the month 
of June, 1951. Until the Pension and Welfare 
Program provided for herein has been formally 
instituted, the monies hereafter due under the 
foregoing provisions shall be paid over monthly 
to the depository on the fifteenth day of each 
month covering all payrolls ended during the 
preceding calendar month 3 . 


(b) The depository shall be the Central Han¬ 
ower Bank & Trust Co., 70 Broadway, New 
York, New York, provided a satisfactory inter- 
est ratę is granted. The sole function of said 
depository shall be to receive and hołd the 
moneys deposited in escrow pursuant to the 
provisions of paragraph 16 of this Exhibit D, 
to the credit of the Pension and Welfare Pro¬ 
gram and to pay out said moneys to the Pen¬ 
sion and Welfare Program when it has been 
formally instituted in accordance with this Ex- 
hibit D. The depository shall make appropriate 
transfer of such moneys, together with earned 
income, if any, to the uses and purposes of the 
Pension and Welfare Program when formally 
instituted upon the joint order of any two of the 
foPowing persons, one of whom must be R. E. 
Shook or Alfred Ricciardi of the Employer 
Committeemen, and the other of whom must be 
George Gray or Lawrence W. McGinley of t v .e 
Union Committeemen. 


42 
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(c) The Joint Committee named hereinabove 
shall forthwith arrange the necessary clerical 
and record keeping details incidental to the 
payments to be madę to the Program, and all 
other details necessary to the prompt and or- 
derly collection of the moneys due. 

(d) The failure of the Company to pay 
moneys due under the Pension and Welfare 
Program shall be a violation of the collective 
bargaining agreement. Non-payment by any 
Company or Companies of any moneys now or 
hereafter due shall not relieve the Company 
from its obligation to make the payments re- 
ąuired hereunder. In addition to any other 
remedies to which the parties may be entitled, 
when the Company is in default for ten (10) 
working days it shall be obligated to pay six 
(6%) percent interest on the moneys due to 
the Pension and Welfare Program from the 
datę when payment was due to the datę when 
payment is madę. All moneys due, together 
with interest as aforesaid shall be deemed 
trust funds. 

(e) In addition to any other enforcement 
remedies which may be provided therein, it is 
agreed that when the Pension and Welfare Pro¬ 
gram has been formally instituted, the trustees 
thereof shall be authorized and empowered to 
take whatever proceedings may be necessary 
for enforcement thereof, including any remedies 
which would be generally available to the par¬ 
ties for enforcement of the collective bargain¬ 
ing agreement. 
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15. The foregoing provisions of this Exhibit 
D, which constitute a statement of the princi- 
ples of the understanding and agreement of 
the parties with respect to the Pension and 
Welfare Program shall be superseded by a de- 
tailed written agreement covering the subject 
matter as soon as the same has been prepared. 
When completed, such detailed statement shall 
immediately be substituted for the foregoing, 
and thereafter shall constitute Exhibit D of the 
collective bargaining agreement as if annexed 
hereto and agreed to by the parties hereto. 

16. The above mentioned Company contribu- 
tions shall be held in escrow by the Joint Com- 
mittee above named, and deposited in the 
depository above named, until such ruling or 
approval as above provided for is obtained 
from the Wagę Stabilization Board. Upon the 
issuance of such ruling or approval and the 
execution of the formal trust agreement as 
above provided, said funds shall immerflately 
be turned over to the Trustees for the purfjoses 
of the Pension and Welfare Trusts subject to 
the provisions of this agreement. In no eVent 
shall the aforesaid contributions be returnable 
unless the above mentioned ruling or approval 
is not obtained during the term of the collective 
bargaining contract in which event the said 
contribtuions shall be returned to the Compan- 
ies making the same less their proportionate 
share of any expense incurred by the Joint 
Committee, if any. 
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»» 


ICE CREAM INDUSTRY 

AGREEMENT 

of the 

M1LK DRIYERS 
and 

DAIR Y EMPLOYEES 
UNION 

LOCAL 680 

International Brotherhood of Teamsters, 
Chauflfeurs, Warehousemen and 
Helpers of America 

EXPIRES, MIDNIGHT, APRIL 30, 1941? 


635 HIGH STREET, NEW ARK, N. J. 
Telephone: MArket 2-4103 


157 
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AGREEMENT madę as of this first day of 
May, 1965 between MILK DRIVERS and 
DAIRY EMPLOYEES UNION LOCAL 680, 
affiliated with the INTERNATIONAL BRO- 
THERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HEL- 

ÓF AMERICA, hereinafter called the 
Union,” 


and 


(name) 


(address) 

hereinafter called the “Company,” wherein it 
is mutually agreed as follows: 

fhis agreement shall be effective as of 
May lst, 1965, and shall continue in effect un- 
til midnight on April 30th, 1968. During such 
period there shall be no reopening or negotia- 
tion with respect to any term or condition of 
the agreement, except as otherwise provided 
herein. 

Ninety (90) days before May 1, 1968, either 
party desiring to terminate or modify this 
contract shall give notice, in writing, to such 
effect, and thereafter shall serve a written 
copy of its demands no later than sixty (60) 
days before May 1, 1968. Ali notices shall be 
sent by certified mail addressed to the Com¬ 
pany at the above address and the Union at 

3 
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its headquarters at 535 High Street, Newark, 
N. J. In the event notice of termination or 
modification is not sent in accordance with the 
foregoing, the eontract shall continue from 
year to year after the expiration datę until 
terminated or modified in the manner herein 
provided. 

This Agreement shall constitute the entire 
understanding between the parties hereto and 
shall supersede all prior agreements between 
theni. 

2. (a) This Agreement shall cover all em- 
ployees of the Company except . 


and exeept outside salesmen, canvassers, mer- 
rhandise men, professional employees, en- 
gineers, supervisors, as defined in the Labor- 
Management Relations Act, and all em¬ 
ployees who are presently covered by con- 
fiaets with other unions. 

(b) The Company recognizes the Union 
as the exc“lusive bargaining representative of 
the employees comprising the unit described 
above employed by the Company at the follow- 
ing loeation or locations: 
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and at auch ctb.er loction to which the Com¬ 
pany s plant may be moved. 

(e) Al] routes now served by employeea 
covered by this contract shall continue to be 
served by employees covered by this contract 
while the routes exist. 


(d) The Company agrees not to contract 
out work customarily performed by its em- 
ployees. Howeyer, nothing herein contained 
shall prevent the Company from continuing to 
have work performed outside of the Company 
which prior to April 30, 1962 it customarily 
has had performed outside the Company 


. , n or ^ Gr ^ protect the job opportunities and 
abor standards of all employees in the in- 
dustry-wide collectiye bargaininp unit and at 
tPe same time provide for greater flexibility 
of the compames covered by this Agreement, 
the Company will not pur< hase or obtain Prod¬ 
ucts from any source including any other di- 
vision or plant o i the Company except from 
an employer in the Metropolitan Area as de- 
hned in this Agreement proriding its employ¬ 
ees with wages, hours and benefits and all 
other terms and conditions of employment 
equal to or better than the requirements of 
this Agreement Jt. is further agreed that the 
• he Company will not purchase or obtain prod- 
ucts from any source whatever including any 
other diyision or plant of the Company if any 
permanent produetion employee who is ac- 
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tively employed on May 1, 1965 or thereafter 
is on lay-off from the production department 
and has been on lay-off for a period of one 
(1) year or less at the time of the purchase 
of the product. 

The term “actively employed” for the pur- 
poses of this provision only, shall include 
employees yio on May 1, 1965 or thereafter, 
are on: 

(a) Leave of absence 

(b) Vacation 

(c) Absence due to temporary disability 
caused by accident or illness. 

(d) Jury duty 

(e) Mourning leave 

(f) Suspension 

(g) It shall also include permanent produc¬ 
tion employees on lay-off as of May 1, 
1965 who are thereafter recalled with- 
in the period the employee has recall 
rights. 

The term “permanent employee,” for the 
purpose of this provision only, shall mean 
employees who have attained twelve (12) 
continuous months of service. 

The limitations with respect to the pur¬ 
chase of product while permanent production 
employees are on lay-off, as provided above, 
shall not apply to any of the following situ- 
ations: 
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( & ) The purchase of novelty items (prod- 
UCt u,* !*?, individ ual containers of less than 
one-half (%) pint regardk-ss of the multiples 
m which lt is sold) which the Company is not 
licensed to manufacture and for which a li- 
cense is reąuired, such as, Eskimo Pie, Good 
Humor, Captain Crunch, Bon Bons, Sunkist 
Pops and Welch Pops. It is understood that 
the foregomg enumeration is for the purposes 
of lllustration only. F 

(b) The purchase of product not manufac- 
tured or packaged by the Company on May 1, 

° r f° r ar ^y Period during the twelve 
(lii) months prior thereto. 

purchase of product during emer- 
or a C cts S of U God aS P ant breakd °wns, fires, floods 

( d ) The purchase of a new product not 

thp V rnm y manufactured or packaged which 
the Company manufactures or packages for 

whLTlt Litr (1) 

«A” t J ie c ° m P anies listed in Schedule 

A which do not as of the effective datę 
ot this Agreement, manufacture ice cream 
Products in the Metropolitan Area as defined 

ŚLll nnf P eeme , nt ’ providcd this exception 
shall not be used as a means for supplying 

provisio°n mPanieS m ° rder to cir eumvent this 
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This Section 2(d) shall not apply to the 
importing of new products for a trial period 
not to exceed six (6) months, but such per¬ 
iod may be extended by mutual agreement; 
nor shall it apply to the importing of prod¬ 
ucts during emergencies such as plant break- 
downs, fires, floods or acts of God. 

In the event of a substantial loss of busi¬ 
ness making it impossible for a company to 
comply with the hmitations of Section 2(d) 
with respect to the purchase of products while 
permanent production employees are on lay- 
ofF, the Union and the Company shall meet 
to discuss the matter and attempt to arrive 
at an adjustment by mutual agreement, but 
in the event of disagreement such matter 
shall not be subject to arbitration hereunder, 
except with the agreement of the Union. 

(e) The Company agrees for the term of 
this Agreement not to remove its manufactur- 
ing operations from the area of Local 680 
and to continue to manufacture within the 
area of Local 680, and the Company, includ- 
ing any alfiliates or subsidiaries, agrees that 
it shall not establish or operate a plant for 
production of ice cream or frozen dessert 
products outside of the Local 680 area for 
sale or distribution of such products in the 
Metropolitan Area; however, nothing herein 
shall restrict a company which formerly man- 
ufactured under contract wtih Local 757 or 
680 from resuming such manufacturing under 
contract with said Local for distribution in 
its area. 
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The area of Local 680 shall be the Counties 
Essex, Bergen, Hudson, Passaic, 
Middlesox, Ocean, Somerset, Morris, Mon- 
mouth. Hunterdon, Sussex, and Warren, in 
the State of New Jersey. 

(f) Platform deliveries to jobbers, vend- 
]ng machinę operators and special accounts 
shall be permitted, provided that such de- 
hyenes shall be limited to the same number 
ot jobbers, vending machinę operators and 
specjał accounts (to be determined by the 
number of trucks), presently receiving such 
deliveries; and provided further that a writ- 
ten statement listing such jobbers, vending 
machinę operators and special accounts was 
signed by the Company and forwarded to the 
Union on or before May 15, 1952. Any Com- 
JSflf Ił?} Pręviously a party to an agreement 
with the Union, shall sign and forward such 
list to the Union within 30 days from the 
datę such Company ęxecutes this Agreement. 
Deliveries to other jobbers, vending machinę 
operators and special accounts not served bv 
commission dnvers as regular customers on 
regular routes shall be madę to their regu- 
larly established.premises by hourly paid driv- 
ers covered by this Agreement. 

tion n J^ din f. a / ld un ]°f. din ? work in connec- 
tion with platform delivenes shall be per- 

tormed by employees covered by this Aeree- 
ment, except that listed jobbers, vending ma- 
chine operators and special accounts may re- 

TJ e J ce "^m from the platform and load 
the same into their trucks. 
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19. The Metropolitan Area as used in thia 
Agreement shall consist of: the City of New 
York, the Counties of Nassau, Suffolk, West- 
chester and Rockland in the State of New 
York, and the Counties of Union, Essex, Ber¬ 
gen, Hudson, Passaic, Middlesex, Ocean, Som- 
erset, Morris, Monmouth, Hunterdon, Sussex 
and Warren, in the State of New Jersey. 

Dated April 30, 1965 
Milk Drivers and Dairy Employees 
Union Local 680, affiliated with the 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and 
Helpers of America 

By: . 

By: . 

Name of Company 
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area in which a delivery is madę, the Company 
resemng the right to verify the necessity for 
he payment by the employee of a parking 
meter fee. 


31. Change in Reporting Time: The Com¬ 
pany will give one (1) week’s notice of a 
change in the starting time or times of a per- 
manent or season shift. Changes in the start¬ 
ing time of individual employees or groups 
ot employees will be communicated to such 
employees as far in advance as possible. 

32. To meet its reąuirements for trailer 
dnvers, the Company shall provide instruction 
tor its employees at its own cost but without 
pay and outside of working hours. 


EXHIBIT C 
SENIORITY 


1. Seniority shall prevail within 
partment within the plant for al! 
except layoff and rehire. 


each de- 
purposes 


2. When a layoff becomes necessary, the 
junior employee in the craft group (depait- 
ment) in the order of plant seniority in anv 
ca pac i ty covered by this agreement shall be 
the employee to be laid off. 


i be i n the reverse order of 

lajolis. Lmployees who have one year or less 
of accumuiated service with the Company shall 
cease to have rehire rights with the Company 
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after one year of continous layoff and other 
employees who have morę than one year of 
accumulated service with the Company shall 
cease to have rehire rights with the Company 
after two years of continuous layoff. Em¬ 
ployees laid off through no fault of their own 
shall in the order of their seniority for the 
period of time provided in this paragraph be 
called to fili vacancies as they occur and must 
report for work within forty-eight (48) hours 
after notification to the employee by the Com¬ 
pany. 

4. When leaving a craft group (depart- 
ment) in which any employee has been om- 
ployed for a different craft group (depart- 
ment), seniority therein shall begin for all 
purposes except laffoff and rehiring. 

5. Layoff for morę than the period of time 
proyided in paragraph 3 of this Exhibit C, 
resignation or discharge shall constitute a 
break in seniority. Seniority will start anew 
upon re-employment. When employees are 
laid off and rehired within the period of 
time provided by paragraph 3 of this Exhibit 
C, they shall be given continued seniority. 

6. The following shall be considered craft 
groups (department) for purposes of sen¬ 
iority: 


(a) Route drivers, platform men, check- 
ers and traffic boxmen. 
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ployed b> the Company at least ono year in 
ono depaitment beforo lic or she can exercise 
seniority to bid for vacancies. 

11. In all tonsolidation of branches or 
plants of one company covered by contract 
.with the same local union, seniority shall be 
merged. If che Company acquires all or any 
part of an ice cream business and merges or 
consolidates or otherwise combines the same 
with its own business, then the employees of 
the business so taken over, if they have been 
members of the Union for more-than six (6) 
months prior to the datę of such acquisition, 
shall enjoy seniority on the basis of the period ' 
of employment in the business acąuired. Where 
the business so acquired has non-union em¬ 
ployees, or employees who have been mem¬ 
bers of the Union for less than six (6) 
months, the question of seniority for the em¬ 
ployees of the business acquired is to be 
agreed upon between the Union and the Com¬ 
pany party to this agreement. 


łAHIBIT D 

PENSION & WELFARE FUNDS 


. (a ^, Exc . ept as otherwise provided for 

erem, the uniform pension and welfare pro- 
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gram previously instituted and the Employer 
contributions thereto shall be continued during 
the term of this Agreement. 

Effcctive May 1, 1965, Employer contribu¬ 
tions to the Pension Fund shall be at the ratę 
of $2.50 per day for each day paid for, up 
to a maximum of five days per week. Effec- 
tive May 1, 1965, the normal and 35-year 
pension benefits shall be increased to $200 
per month, and other benefits except disa- 
bility shall be increased proportionately, and 
a 10-year guarantee for widows shall be pro- 
vided. 

Effective May 1, 1965, Employer contri¬ 
butions to the Welfare Fund shall be at the 
ratę of $1.77 per day for each day paid for, 
up to a iuaxiinum ox h»e uays pei vvceK. ine 
increased Welfare Fund contributions shall 
be utilized to provide an increase in life in- 
surance from $5,000 to $10,000, to provide a 
blood benefit and to provide a reserve factor. 

Effective May 1, 1965, the Employer shall 
contribute to the Pension Fund 16tf per day 
for each day paid for up to a maximum of 
five days per week to provide termination 
benefits. 

The said Pension and Welfare Programs 
shall be administered under the existing Trust 
Agreement. with appropriate amendments, 
which said Trust Agreement, with appro¬ 
priate amendments, shall continue during the 
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term hereof. Upon reąuest of the Union or 
of the Trustees the Eniployer shall promptly 
execute a copy of the Trust Agreement. 

EXHIBIT E 
SEVERANCE PAY 

Any permanent employee, who is perma- 
nently laid off through no fault of his own for 
lack of work or other economic cause after 
fifteen (15) years of continuous service with 
his employer shall be eligible for severance 
pay at the ratę of one day of pay for each 
year of such service. 

A day’s pay for the purpose of this provi- 
sion shall, in the case of an hourly paid em¬ 
ployee, be computed at his current straight 
time hourly ratę of pay, and in the case of a 
route driver paid on a daily ratę plus commis- 
Sion shall be computed on the basis of 8 hours 
of straight time at the hourly ratę of trans- 
portation drivers en.ployed at the hourly ratę, 
and in the case of any other daily paid em¬ 
ployee, shall be computed at his current 
straight time daily ratę. 

Severance payments shall be in addition to 
any payments to which the employee may be 
entitled under this Agreement, and shall be 
paid m weekly installments commencing one 
week after layoff, it being the intention of 
the paities that an employee shall not re- 
ceive severance pay and wages during the 
same period. 
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Loss of a particular job shall not be con- 
sidered a layoff under this provision if em- 
ployment is awilable by the exercise of 
seniority rights as contained within this 
Agreement. 

An employee shall not receiye aeverance 
pay under this provision morę than once 
based upon the same period of service. 

EXHIBIT F 

List of Employers represented by the Great- 
er New York and Northern New Jersey Ice 
Cream Industry Labor Committee: 

Sealtest Food Division of the 
National Dairy Products Corporation 
for its plant located at: 

444 Raymond Boulevard 
Newark, New Jersey 

The Borden Company 
Pioneer Ice Cream Division 

Abbotts Dairies Divi?ion of 
Fairmont Foods 

Costa’s Ice Cream Company 

Istantwhip - Newark Inc. 

First National Stores - Ice Cream Plant 

Hershey Creamery Co. 

E. A. Meagher, Inc. 
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ICE CREAM INDUSTRY 

AGREEMENT 

of the 

MILK D RIV ERS 
and 

DAIRY EMPLOYEES 
UNION 

LOCAL 680 

International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America 


EXPIRES, MIDNIGHT, APRIL 30, 1971 

535 HIGH STREET, NEWARK, N. J. 07102 
Telephone: MArket 2-4103 
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AGREEMENT madę as of this first day of 
May, 1968 between MILK DRIVERS and 
DAIRY EMPLOYEES UNION LOCAL 680, 
affiliated with the INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, hereinafter called 
the “Union.” 

and 


(Name) 


(Address) 

hereinafter called the “Company”, wherein it 
is mutually agreed as follows: 

1. This agreement shall be effective as of 
May lst, 1968, and shall continue in effect 
until midnight on April 30th, 1971. During 
such period there shall be no reopening or 
negotiation with respect to any term or con- 
dition of the agreement, except as otherwise 
provided herein. 

Ninety (90) days before May 1, 1971, either 
party desiring to terminate or modify this 
contract shall give notice, in writing, to such 
effect, and thereafter shall serve a written 
copy of its demands no later than sixty (60) 
days before May 1, 1971. Ali notices shall be 
sent by eertified mail addressed to the Com¬ 
pany at the above address and the Union at 
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its hcadquarters at 535 High Street, Newark, 
New Jersey. In the event notice of Łermina- 
tion or modification is not sent in accordance 
with the foregoing, the contract shall continue 
from year to year after the expiration datc 
untii terminated or modified in the mani r 
herein provided. 

This Agreement shall constitute the entire 
understanding between the parties hereto and 
shall supersede all prior agreements between 
them. 

2. (a) This Agreement shall cover all em- 
ployees of the Company except . 


outside salesmen, canvassers, merchandise 
men, Professional employees, engineers, super- 
visors, as defined in the Labor-Management 
Relations Act, and all employees who are 
presently covered by contracts with other 
unions. 

(b) The Company recognizes the Union 
as the exclusive bargaining representative of 
the employees comprising the unit described 
above employed by the Company at the follow- 
mg location or locations: 
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and at such other location to which the Com¬ 
pany^ plant may be moved. 

(c) Ali routes now served by employees 
covered by this contract shall continue to be 
served by employees covered by this contract 
while the routes exist. 

(d) The Company agrees not to contract 
out work customarily performed by its em¬ 
ployees. However, nothing herein contained 
shall prevent the Company from continuing to 
have work performed outside of the Company 
which prior to April 30, 1962 it customarily 
has had performed outside the Company. 
Supervisory employees shall not perform the 
duties of employees covered by this agreement. 

In order to protect the job opportunities 
and labor standards of all employees in the 
industry-wide collective bargaining unit and 
at the same time provide for greater flexibili- 
ty of the companies covered by this Agree¬ 
ment, the Company will not purchase or ob- 
tain products from any source including any 
other division or plant of the Company except 
from an employer in the Metropolitan Area 
as defined in this Agreement providing its 
employees with wages, hours and benefits and 
all other terms and conditions of employment 
equal to or better than the reąuirements of 
this Agreement. It is further agreed that the 
Company will not purchase or obtain products 
from any source whatever including any other 
division or plant of the Company lf any per- 
manent production employee who is actively 
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employed on May 1, 1968 or thereafter is on 
lay-off from the production department and 
has been on lay-off for a period of one (1) 
year or less at the time of the purchase of 
the product. 

The term “actively employed” for the pur- 
poses of this provision only, shall include em- 
ployecs who on May 1, 1968 or thereafter, 
are on: 

(a) Leave of absence 

(b) Vacauon 

(c) Absence due to temporary disability 
caused by accident or illness. 

(d) Jury duty 

(e) Mourning leave 

(f) Suspension 

(g) It shall also include permanent pro¬ 
duction employees on lay-off as of 
May 1, 1968 who are thereafter re- 
called within the period the em- 
ployee has recall rights. 

The term “permanent employee,” for the 
purpose of this provision only, shall mean 
employees who have attained twelve (12) con- 
tinuous months of service. 

The limitations with respect to the purchase 
of product while permanent production em¬ 
ployees are on lay-off, as provided above, shall 
not apply to any of the following situations: 
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(a) The purchase of novelty items 
(product sold in individual containers of less 
than one-half (Yi) pint regardless of the 
multiples in which it is sold) which the Com¬ 
pany is not licensed to manufacture and for 
which a license is reąuired, such as, Eskimo 
Pie, Good Humor, Captain Crunch, Bon Bons, 
Sunkist Pops and Welch Pops. It is understood 
that the foregoing enumeration is for the pur- 
pose of illustration only. 

(b) The purchase of product not manu- 
factured or packaged by the Company on May 
1, 1965 or for any period during the twelve 
(12) months prior thereto. 

(c) The purchase of product during 
emergencies such as plant breakdowns, fires, 
floods or acts of God. 

(d) The purchase of a new product not 
previously manufactured or packaged which 
the Company manufactures or packages for 
a trial period of one (1) year or less and 
which it discontinues. 

The provisions of this Section 2 (d) shall 
not be applicable to the purchase or obtaining 
of product by the companies listed in Sched¬ 
ule “A” which do not as of the effective datę 
of this Agreement, manufacture ice cream 
Products in the Metropolitan Area as defined 
in this Agreement, provided this exception 
shall not be used as a means for supplying 
other companies in order to circumvent this 
provision. 
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. Thi f. Section 2 (d) shall not apply to the 
importing of new products for a trial period 
not to exceed six (6) months, but such period 
may oe extended by mutual agreement: nor 
shall lt apply to the importing of products 
during emergencies such as plant breakdowns, 
hres, noods or acts of God. 

In the event of a substantial loss of business 
making lt impossible for a company to com- 
ply with the limitations of Section 2 (d) with 
respect to the purchase of products while 
permanent production employees are on lay- 
off, the Union and the Company shall meet to 
discuss the matter and attempt to arrive at 
an adjustment by mutual agreement, but in 
the event of disagreement such matter shall 
not be subject to arbitration hereunder, ex- 
cept with the agreement of the Union. 


^ 4 .^ e \ The Com P an y agrees for the term 
of this Agreement not to remove its manu- 
factunng ope^titjns f rom the area of Local 

and to contmue to manufacture within 
the arca of Local 680, and the Company, in- 
cludmg any affiliates or subsidiaries, agrees 
that lt shall not establish or operate a plant 
for production of ice cream or frozen dessert 
Products outside of the Local 680 area for sale 
or distnbution of such products in the Metro¬ 
politan Area; however, nothing herein shall 
restrict a company which formerly manufac- 
tured under contract with Local 757 or 680 
from resuming such manufacturing under 
contract with said Local for distribution in 
its area. 
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The area of Local 680 shall be the Counties 
of Union, Essex, Bergen, Hudson, Passaic, 
Middlesex, Ocean, Somerset, Morris, Mon- 
mouth, Hunterdon, Sussex, and Warren, in 
the State of New Jersey. 

(f) Platform deliveries to jobbers, vend- 
ing machinę operators and special accounts 
shall be permitted, provided that such deliv- 
eries shall be limited to the same number of 
jobbers, vending machinę operators and special 
accounts (to be determined by the number of 
trucks), presently receiving such deliveries; 
and provided further that a written statement 
listing such jobbers, vending machinę opera¬ 
tors and special accounts was signed by the 
Company and forwarded to the Union on or 
before May 15, 1952. A copy of each such 
statement revised and corrected to April 30, 
1968 shall be executed by the parties on the 
signing of this Agreement. Any Company not 
previously a party to an agreement witn the 
Union, shall sign and forward such list to 
the Union within 30 days from the datę such 
Company executes this Agreement. Deliveries 
to other jobbers, vending machinę operators 
and special accounts not served by commission 
drivers as regular customers on regular routes 
shall be madę to their regularly established 
premises by hourly paid drivers covered by 
this Agreement. 

Ali loading and unloading work in connec- 
tion with platform deliveries shall be per- 
formed by employees covered by this Agree¬ 
ment, except that listed jobbers, vending ma- 
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18. Should Local 757 or 680, at any time 
hereafter enter into any agreement with any 
company engaged in the manufacture and/or 
distribution of ice cream in the Metropolitan 
Area with terms and conditions morę advan- 
tageous to such company, or should either 
union in the case of any such company which 
has signed this form of agreement counte- 
nance a course of conduct by such company 
enabling it to operate under morę advanta- 
geous terms and conditions than as provided 
for in this Agreement, the employer party to 
this Agreement shall have the right if the 
matter is not satisfactorily adjusted within 
ten (10) days after written notice to the 
union making such contract, or condoning 
such conduct, to submit the matter to arbitra- 
tion under the arbitration procedurę set forth 
herein, and upon proof of such morę advan- 
tageous terms and conditions, the arbitrator 
shall direct that such morę advantageous 
terms and conditions be extended to the em¬ 
ployer party to this Agreement. 

The right to the foregoing relief to an em¬ 
ployer party to this Agreement shall not ap- 
ply where such morę fayorable terms and 
conditions are granted to or course of con¬ 
duct countenanced in favor of an employer 
newly organized by the union until thirty-six 
(36) months after the signing of the first 
contract with such newly organized employer. 

19. The Metropolitan Area as used in this 
Agreement shall consist of: the City of New 
York, the Counties of Nassau, Suffolk, West- 
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chester and Rockland in the State of New 
York, and the Counties of Union, Essex, Ber¬ 
gen, Hudson, Passaic, Middlesex, Ocean, 
Somerset, Morris, Monmouth, Hunterdon, Sus- 
sex and Warren, in the State of New Jersey. 


Dated April 30, 1968 

Milk Drivers and Dairy Employees 
Union Local 680, Affiliated with the 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and 
Helpers of America 


By 


By... 

Name of Company 
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SCHEDULE C 
SENIORITY 

1. Seniority of regular employees shall pre- 
vail within each craft and department within 
the plant for all purposes except layoff and 
rehire. 

2. When a layoff becomes necessary, the 
junior employee in the craft group (depart¬ 
ment) in the order of plant seniority in any 
capacity covered by this agreement shall be 
the employee to be laid off. 

3. Rehires shall be in the reverse order of 
lay.offs. Employees who have one year or less 
of accumulattj serviee with the Company 
shall cease to have rehire rights with the 
Company after one year of continuous layoff 
and other employees who have morę than one 
year of accumulated service with the Company 
shall cease to have rehire rights with the 
Company after two years of continuous lay- 
offs. Employees laid off throu,gh no fault of 
their own shall, in the order of their seniority 
for the period of time provided in this para- 
graph, be called to fili vacancies as they occur 
and must report for work within forty-eight 
(48) hours after notification to the employee 
by the Company, except that in the event an 
employee is employed elsewhere at the time 
he receives notification, he must report not 
later than one (1) week following the giving 
of such notice. 
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of employment in the business acquired. 
Where the business so acquired has non-union 
employees, or employees who have been mem- 
bers of the Union for less than six (6) 
months, the question of seniority for the em¬ 
ployees of the business acquired is to be 
agreed upon between the Union and the Com¬ 
pany party to this agreement. 


EXHIBIT D 

PENSION & WELFARE FUNDS 


Except as otherwise provided for herein, 
the uniform pension and welfare program 
previously instituted and the Employer con- 
tributions thereto shall be continued during 
the term of this Agreement. 

Effective May 1, 1968, Employer contribu- 
tions to the Pension Fund shall be at the ratę 
of $2.85 per day for each day paid for, up to 
a maximum of five (5) days per week. 

Effective May 1, 1968, the normal and 35- 
year service pension benefits shall be increased 
to $225.00 per month and the 30-year service 
pension to $180.00 per month. 

Effective May 1, 1968 a disability pension 
of $150.00 per month after 20 years of service 
shall be provided, the existing disability pen¬ 
sion of $100.00 per month after 10 years of 
service to continue as heretofore. 
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Effective May 1, 1969 Employer contribu- 
tions to the Pension Fund shall be at the ratę 
of $3.25 per day for each day paid for, up to 
a maximum of five (5) days per week. 

Effective May 1, 1969 a 25-year service pen¬ 
sion shall be established providing for month- 
ly benefits of $125.00. 


Effective May 1, 1968, the Employer shall 
contribute to the Pension Fund 24tf per day 
for each day paid for, up to a maximum of 
nve (5) days per week to provide termination 
benefits of $300.00 for each year of futurę 
service up to a maximum of $6,000.00. 

Effective May 1, 1968, Employer contribu- 
tions to the Welfare Fund shall be at the ratę 
of $2.18 per day for each day paid for, up to 
a maximum of five (5) days per week. The 
mcreased Welfare Fund contributions shall be 
utihzed to provide expanded Blue Shield plan 
based on 575M fee Schedule, Blue Cross maxi- 
mum prescription drug coverage and disability 
benefits of $65.00 per week. 

TTje said Pension and Welfare Programs 
shall be administered under the existing Trust 
Agreement, with appropriate amendments, 
which said Trust Agreement, with appropriate 
amendments, shall continue during the term 
hereof. Upon reąuest of the Union or of the 
Trustees the Employer shall promptly execute 
a copy of the Trust Agreement. 
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EXHIBIT E 
SEVERANCE PAY 

Any permanent employee, who is perman- 
ently laid off throu,gh no fault of his own for 
lack of work ,or other economic cause after 
fifteen (15) years of continuous service with 
his employer shall be eligible for severance 
pay at the ratę of one day of pay for each 
year of such service. 

A day’s pay for the purpose of this provi- 
sion shall, in the case of an hourly paid em¬ 
ployee, be computed at his current straight 
time hourly ratę of pay, and in the case of a 
route driver paid on a daily ratę plus com- 
mission shall be computed on the basis of 8 
nours of straight time at the hourly ratę of 
transportation drivers employed at the hourly 
ratę, and in the case of any other daily paid 
employee, shall be computed at his current 
straight time daily ratę. 

Severance payments shall be in addition to 
any payments to which the employee may be 
entitled under this Agreement, and shall be 
paid in weekly installments commencing one 
week after layofT, it being the intention of the 
parties that an employee shall not receive 
severance pay and wages during the same 
period. 

Loss of a particular job shall not be con- 
sidered a layoff under this provision if em- 
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ployment is available by the exercise of sen- 
iority rights as contained within this Agree- 
ment. 

An employee shall not receive severance pay 
under this provision morę than once based 
upon the same period of service. 

Any employee who elects to be laid off shali 
not be entitied to severance pay. 


SCHEDULE A 

Abbott Dairies, Division of Fairmont Foods 

Hershey Creamery Co. and/or Springfield Ice 
Cream Distributors 

E. A. Meagher, Inc. 

Pioneer Ice Cream, Division of the Borden 
Company, Paterson, N. J. 

Philadelphia Dairy Products Company. Divi- 
sion of Doiły Madison Foods, Inc. 
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AGREEMENT AND DECLARATION OF TRUST 

Agreement and Declaration of Trust madę and en- 
tered into as of the first day of April, 1952, in the City of 
New York, County of New York, and State of New York, 
by and between Milk Drivers and Dairy Employees, Local 
338 affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
A. F. of L., Milk Drivers and Dairy Employees, Local 68C 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, A. F. 
of L., and Ice Cream Drivers and Employees, Local 757 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, A. F. 
of L., called the Union, and .... 

ARTICLE I. 

Definitions 

Section 1. Employer. The term “Employer” as used 
herein shall mean each employer who has duły executed an 
Ice Cream Industry Area-Wide Collective Bargaining 
Agreement with one of the above mentioned Local Unions, 
or any employer not presently a party to such an agreement 
who hereafter executes such an agreement provided that 
such employer satisfies the reąuirements for participation 
as established by the Trustees and agrees to be bound by 
the terms and provisions of this Agreement and Declaration 
of Trust. 
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ARTICLE VI. 

COLLECTION OF CONTRIBUTIONS 

Section 1. Each ana every Employer shall pay to the 
Trustees ten cents (10?) per straight time hour actually 
paid for up to a maximum of 40 hours per week and not to 
exceed 2,080 hours per work year for each of his Employees 
covered by the Ice Cream Industry, Area-Wide Collective 
Bargaining Agreements. The aforesaid ten cents (10f>) 
is hereby allocated as follows: five cents (5ęf) shall be paid 
into and shall be the sole property of the Welfare Trust 
Fund and five cents (5*) shall be paid into and shall be the 
sole property of the Pension Trust Fund. The aforesaid 
amounts, allocation and the sources of contributions shall 
be subject to modification or amendment in any manner 
hereafter agreed upon by the Employers and the Unions 
and set forth in written collective bargaining agreements. 
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ICE CREAM INDUSTRY 

AGREEMENT AND DECLARATION OF TRUST 

Agreement and Declaration of Trust madę and en- 
tered into as of April 1, 1952, and as amended thereafter 
in the City of New York, County of New York, and State 
of New York, by and between Ice Cream Drivers and Em- 
ployees Union Local 757, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, and Milk Drivers and Dairy Employ- 
ees Union Local 680, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, called the Unions, and Breyer Ice 
Cream Division of National Dairy Products Corp., 444 
Raymond Blvd., Newark 5, New Jersey, and each and every 
additional Employer whose signature is affixed hereto or 
to a counterpart hereof, hereinafter called the Employers. 
• • • 

ARTICLE I 
Definitions 

Section 1 . Employer. The term “Employer” as used 
herein shall mean each employer who has duły executed a 
Collective Bargaining Agreement as hereinafter defined 
with one of the above mentioned Local Unions, or any em¬ 
ployer not presently a party to such Agreement who here- 
after executes such an Agreement with one of the above 
mentioned Local Unions and who agrees to be bound by the 
terms and provisions of this Agreement and Declaration of 
Trust. In the case of an employer in an industry other than 
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the T C e Cream Industry, Employer shall mean one who has 
executed a Collective Bargaining Agreement and who has 
agreed to be bound by and has executed a copy of this 
Agreement and Declaration of Trust provided that the 
extension of coverage to the employees of such employer 
will not adversely affect the soundness of the Fund as de- 
termined by the Fund’s Actuaries. It shall also include the 
Unions provided the Unions make contributions for their 
employees on the same basis as other employers, but in no 
event shall the Unions be entitled to participate in the 
selection of Employer Trustees, nor shall the Unions be 
entitled to vote as Employers. 

***** 

ARTICLE VI 

COLLECTION OF CONTRIBUTIONS 

Section 1. Each and every Employer shall pay to the 
Trustees the Contributions reąuired by his written Collec- 
tive Bargaining Agreement with the Union. The Trustees 
shall be entitled to demand and recover the said Contribu¬ 
tions in their own name as Trustees for the uses and pur- 
poses herein set forth. Employer Payments shall be madę 
promptly on the 15th day of each month covering all payroll 
periods ending during the preceding calendar month. De- 
tailed reports of such payments in the form and manner 
and at such times as may be directed by the Trustees shall 
be madę to Che Trustees by each Employer. The initial re¬ 
port shall be complete in all detai; Thereafter all addi- 
tions, subtractions and other changes ohall be reported f ach 
month concurrently with payment The Trustees may at 
any time audit the pertinent records of any employer in 
connection with the above. 
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April 25, 1968 

Sealtest—Breyer— Local No. 680 Newark, N. J. 

1. Orał confrontation [sic; confirmation], 

2. Sealtest agrees that if the change in Newark-Sealtest 
operation stated below adversely affects the Ice-Cream In- 
dustry Pension Fund, Sealtest will contribute such sum to 
the Fund. This actuarial determination will be madę with 
the decision of Martin Segal Co. as finał & binding in this 
regard. Segal & Co.’s study paid for by Sealtest & the Fund. 

3. Sealtest agrees that each Newark employee perman- 
ently severed by the change in operation stated below will 
receive one woek’s straight-time pay for each fuli year of 
service provided such employee does not quit work before 
the datę the Newark plant closes. 

4. On and after November 2,1968 Sealtest shall have the 
absolute right to discontinue plant manufacture in Newark, 
N. J. move to new distributing location in New Jersey from 
which 680 m?n will continue to distribute ice cream pro- 
duced in Sealttsfs Long Island Plant. 

The above in 1 4) must be O.K.ed by industry so that its 
inclusion in the lobor contract will not affect the provisions 
as to production facilities, etc. appearing in all agreements 
—in lite of equal treatment clause. 

5. Severed Newark employees will be placed at foot of 
Long Island plant permanent seniority list. 

J. J. Leyden for Sealtest 

Aaron L. Solomon 

/ 
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(Letterhead of) 

Solomon & Rosenbaum 

COUNSELOKS AT LAW 

May 23, 1968 

Samuel J. Cohen, Esq. 

Cohen & Weiss, Esqs. 

605 Third Avenue 
New York, N. Y. 

Re: Ice Cream Industry with 
Locals 757 and 680 
Settlement Agreement 

Dear Sam: 


Enclosed herewith please find twelve copies of settlement 
agreement which have been executed by Lou Schachter and 
myself representing the employers. 

I would appreciate your obtaining the signatures of Larry 
McGinley of 680 and Peter Clark of 757 and returning three 
copies to Lou Schachter and three copies to us. 

I am also enclosing twelve copies of the letter agreement 
dealing with “high crime areas” which have been executed 
by Lou Schachter and me and twelve copies of the special 
memorandum of agreement dealing with termination of pro- 
duction in the Breyer-Newark plant. This latter agree¬ 
ment has not, as yet, been signed in behalf of the company. 
We will have it executed after you have returned it to us 
signed in behalf of both unions. 

Sincerely yours, 

Aaron L. Solomon 

ALS:sbs 

enc. 
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June 3,1968 


Aaron L. Solomon, Esq. 

1450 Broadway 

New York, N. Y. 10018 

Re: 1968 Ice Cream Contract Negotiations 

Dear Aaron: 

Enclosed are the following papers signed by Locals 757 
and 680: 

1. 3 copies of main settlement agreement 

2. 10 copies of supplementary memorandum with respect 
to the Breyer Newark plant 

3. 3 copies of statement concerning high crime areas 

With respect to item 2 as soon as signed by Breyer will 
you kindly return four copies. 

I am sending three copies of items 1 and 3 to Louis Schac- 
ter [sic] at this time. 

Will you kindly advise your clients to pay wages and 
other benefits under the new contract without delay. 

Sincerely yours, 

Samuel J. Cohen 

SJC:MN 

Enc. 

By Hand 

cc: Louis Schacter [sic], Esq. 

Locals 757 and 680 
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(Letterhead of) 

Solomon & Rosenbaum 
Counselors At Law 

June 5, 1968 

Samuel J. Cohen, Esq. 

Cohen & Weiss, Esqs. 

605 Third Avenue 
New York, N. Y. 

Dear Sam: 

I acknowledge with thanks the receipt of the signed settle- 
ment agreements as well as letter agreement on “high crime 
areas”. The Breyer agreement re Newark plant has been 
forwarded to the company in Philadelphia and as soon as I 
receive same, I will forward copies to you. 

I am enclosing, at this time, photo copies of correspondence 
between the Breyer Ice Cream Company and Local 757 
concerning understanding on company furnished car plan 
as well as car allowance for Breyer cabinet servicemen using 
their own cars. This, of course, along with the signature on 
the Breyer-Newark closing will complete our recent settle- 
ment. 

Looking forward to seeing you soon, I am 

Sincerely yours, 

Aaron L. Solomon 

ALS:sbs 

enc. 
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(Letterhead of) 

Solomon & Rosenbaum 
Counselors At Law 

June 10, 1968 

Samuel J. Cohen, Esq. 

Cohen & Weiss, Esqs. 

605 Third Avenue 
New York, N. Y. 10016 

Re: 1968 Ice Cream Contract 

Dear Sam: 

Enclosed herewith are four fully signed copies of supple- 
mentary memorandum with respect to the Breyer-Newark 
plant, pursuant to the reąuest contained in youi letter of 
June 3, 1968. 

Kindest regards. 

Sincerely yours, 

Aaron L. Solomon 

ALS:sbs 

enc. 
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Memorandum of Agreement entered into the 25th day 
of April, 1968 by and between Sealest Foods, Division 
National Dairy Products Corp. and Local 757, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, and Local 680, 
International Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America. 

The parties hereto agree as follows: 

1. On and after November 2, 1968 the company shall 
have the absolute right to discontinue production in its plant 
located at 444 Raymond Boulevard, Newark, New Jersey 
and i elocate its distribution facilities to a new location in 
Northern New Jersey from which employees covered by the 
agreement between the company and Local 680,1.B.T. shall 
distribute ice cream and ice cream products produced in the 
company’s plant located at 34-09 Queens Boulevard, Long 
Island City, New York. 

2. The company agrees to pay to each employee whose 
employment is permanently terminated as a result of the 
discontinuance of production hereinabove referred to, one 
(1) week pay at straight time rates as severance pay for 
each fuli year of employment with the company provided 
the employee does not voluntarily quit employment before 
the datę of the discontinuance of production. 

3. The consultants to the pension fund shall make an 
actuarial study of the impact, if any, of the discontinuance 
of operations and the termination of the employees upon 
the pension fund as of the datę of the discontinuance of such 
operations, the cost of which shall be borne jointly by the 
company and the fund. If the consultants to the fund deter- 
mine that the fund has been adversely affected as a result 
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of the discontinuance of operations by the company at its 
Newark facility, the company agrees to pay to the fund the 
sums determined by the consultants. The decision of the 
consultants shall be finał and binding on the parties. 

4. Ali employees whose employment is terminated as the 
result of the discontinuance of production at the company’s 
Newark facility shall be placed at the end of the permanent 
seniority list of the Long Island City plant of the company. 

5. During the course of negotiations, the contents of this 
memorandum of agreement were communicated to the rep- 
resentatives of the employers signatory to the industry area 
wide collective bargaining settlement agreement with the 
unions and all parties have agreed that the within memo¬ 
randum of agreement does not violate the provisions of Sec- 
tion 18 of the industry area wide agreement. 

Sealtest Foods, Division 
National Dairy Products Corp. 

By V. L. Ashenbrenner 

Local 680, I.B.T. 

By Lawrence McGinley 
President 


Local 757, I.B.T. 

By Peter F. Clark 
President 
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MEMORANDUM 
Martin E. Segal Company 

October 9, 1969 

Krom Thomas W. Fitzgerald 

re 

To Board of Trustees 
Gentlemen : 


You will recall that our Company was to be reąuested to 
determine the financial impact upon the Pension Fund as 
a result of the termination of B~eyers New Jersey Plant. 

We have reviewed all of the records of the company as 
well as the records of the Fund Office and arrived at the 
following conclusions: 


Total contributions through 
May 25, 1968 . 

Benefits paid through Janu¬ 
ary 1, 1969: 

Pensioners: . 

Severence benefits: .... 
Total . 

Net assets available: 

Liabilities as of January 1, 
1969: 

Pensioners: . 

Active employees eligible 
to retire: . 

Total . 

Deficit . 


$ 732,400 

$ 418,700 
20,500 

439.200 

293.200 

$1,035,800 


235,500 


$1,271,300 
$ 978,100 


As you can see a deficit of $978,100 has been incurred as 
a result of this closing. Should you require any further 
information, please do not hesitate to contact us. 

/elc 
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(Letterhead of) 
Solomon & Rosenbaum 
Counselors at Law 


July 11, 1968 


Mr. Irving McDougall 
Martin E. Segal Company 
730 Fifth Avenue 
New York, N. Y. 10019 

Re: Breyer Ice Cream, Newark Plant 

Dear Mac: 

In answer to your recent inąuiry, the company has 
furnished the enclosed information. While I believe the 
inąuiry and actuarial study is premature at this time, 
1 had asked the company to supply this information if 
they had it and they recently sent it to me. 

1 think there are many other factors to be considered. 

If there are any further ąuestions please do not hesitate to 
contact me. 

With kindest regards, I am 


Sincerely yours, 

/s/ Aaron L. Solomon 

ALS/bs 

enc. 
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February 4, 1969 

Mr. Irving A. McDougall 

Vice President 

Martin E. Segal Company 

730 Fifth Avenue 

New York, New York 10019 

Dear Mac: 

At your reąuest, we are enclosing additional data on the 
Breyer, New Jersey employees. 

One (1) list consists of 2 sheets and indicates the people 
who were terminted due to the closing of the plant. The 
second list indicates the New Jersey employees, totaling 6, 

who were transferred to New York fcecause the plant 
closed. 

A third list is a total of all Termination payments madę to 
New Jersey Breyer employees, from the inception of the 
Termination Benefit plan, on May 1, 1962 through January 
9, 1969, which is the datę of the original data. 

If you have any questions regarding the materiał, please 
cali me. 

In order to expedite the lists, we are sending our work 
sheets, rather than re-typing them in finał form. 

Sincerely, 


/s/ Annę Geberer 
Annę Geberer 

Fund Manager 

AG:r 

Enclosures 
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February 4, 1969 


Mr. Irving A. McDougall 

Vice President 

Martin E. Segal Company 

730 Fifth Avenue 

New York, New York 10019 

Dear Mac: 

In reference to your reąuest of contributions for the periods 
from the inception of the Fund through April 30, 1958, 
please notę below: 


Period 

Ratę 

Per Hour 

Ratę 

Welfare 

Distributed 

Pension 

5/1/52 to 4/30/53 

$.12 

$.07 

$.05 

5/1/53 to 4/30/56 

$.13 

$.08 

$.05 

5/1/56 to 4/30/58 

$.19 

$.08 

$.11 


Our records for the periods, 5/1/51 to 5/1/52, are not 
clearly indicated. After checking with Sam Cohen’s sec- 
retary, she informed me her records of that contributions 
were not at the ratę of $.10 per hour, distributed through 
Pension—$.05 and Welfare—$.05. 

This completed the data, as requested by you. 

Sincerely, 


/s/ Annę Geberer 
Annę Geberer 

Fund Manager 

AG:rr 
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June 5, 1968 

Aaron Solomon, Esq. 

1450 Broadway 

New York, New York 10017 

Dear Aaron: 

I must apologize most abjectively for my oversight in not 
sending you copies of my letters regarding the Breyer Ice 
Cream termination. I can only rely on the fact that you 
have known me for some time to persuade you that this 
oversight was accidental and not intentional. 

Enclosed is a copy of a letter which I received from Sam 
Cohen, a letter of instructions on collecting the data to Annę 
Geberer, and a covering notę to Sam ^nd Larry raising the 
ąuestion as to the possibility that some of the Breyer 
Newark employees might obtain employment elsewhere. 
This is all of the correspondence so far. 

If there are any other interested parties that you think 
should have copies of the correspondence, please let me 
know and I will arrange for copies to be sent to them. 

With best personal regards 

Sincerely 

IM:hg 
enc. 


IRYING MCDOUGALL 




310a 


Defendant’s Exhibit A 

Union Proposals for 1968 Ice Cream Contract 

Locals 757 and 680 make the following contract proposals 
with respect to the contract to be effective May 1, 1968: 
Page references are to the printed booklet of Local 757: 

1. Page 3, § 1: 

Revise to provide a one year contract commencing 
May 1, 1968. 

34. Pages 51-52, Exhibit D: Amend by adding: 

“An Employer v ho, by reason of termination of all 
or any part of its business, or of sale, lease, or for any 
other reason, terminates the employment of employees 
in sufficient number to affect the pension fund actuari- 
ally shall be obligated to defray the cost of an actuarial 
study to determine the effect of such terminations and 
to make such payment or payments to the fund as may 
be found actuarially reąuired to offset any such effect. 
In all such cases (except for layoffs or discharges in 
the ordinary course of business) the Employer shall 
continue paying the reąuired contributions to the wel- 
fare fund until the expiration datę of this agreement, 
and shall continue contributions to the pension fund 
for employees who would, but for such termination, be- 
come entitled to a form of pension benefit pric r to the 
said expiration datę, for the same period; provided, 
however, that such continued contributions shall term- 
inate with respect to any former employee who within 
that period of time secures employment subject to the 
provisions of this agreement.” 

35. Pages 51-52, Exhibit D: 

Increase ratę of severance pay to one week of pay 
for each year of service to be payable in a lump sum 
rather than in installments. 
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Ice Cream Industry 
1968 Negotiations 


Sheraton Motor Inn 
April 9, 1968 
10:00 A.M. 


Present 

Industry Union 


E. Glynn 

L. Lanza 

D. Mott 

I. Searson 

J. Kelly 

B. Kerrigan 

D. Klein 

T. Carlino 

A. Solomon 

E. Parish 

L. Schachter 

P. Clark 

I. Reier 

S. Cohen 

H. Frem 

T. Iorio 

E. Boss 

E. Hutnik 

I. Zalkin 


L. Marchiony 



Item 34 is a very interesting proposal. 

You remember what we negotiated with the Swift people 
when they terminated their business in Brooklyn. 

We would like to formalize the procedurę. 

I am not the author of this clause. Tom Parsonnet is and 
I am in accord. 

This is a non-controversial proposal for the benefit of the 
Funds with no gimmicks. 

Solomon: The first part of the clause is generał. 
Suppose an employer goes out of business due to in- 
solvency proceedings. 




312a 


Defendant’8 Exhibit B 

Cohen: The employees can be creditors as well as 
anyone else. 

This proposal establishes a claim for the Fund 
against an employer who actuarily bursts the Fund. 

Schachter: What effect are we trying to offset? 

Cohen: Any effects determined by the impartial 
actuary employed by the trustees of the Funds. 

If you think the clause needs tightening up, then do 
so by all means. 

You can invite Tom Parsonnet here to talk to us. 

Solomon: Shouldn’t we talk to our actuaries? 

Cohen: Yes. As of now, the Segal office has no knowl- 
edge of this. 

A loss by layolf would not be part of this proposal, 
hut a merger, where many employees would lose jobs 
could effect [sic] us. 

Solomon: Maybe we should meet with MacDougal 
before the 17th. 

Cohen: The clause is meant to be fair. If laid off 
employees were picked up by someone else there would 
be no loss. 

Solomon: We don’t think any employer should em- 
barass the Fund, but what about the employer who has 
paid contributions for all those years it was in business. 

Cohen: I agree with you. But there can be a situa- 
tion with a company signing a contract, ąualifying 
their people and going out of business. 

I suppose if you all pay a little morę then you’ll be 
paying for the bad guy. 

Solomon: Item 35 refers to Exhibit “E”. 
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f Excerpt from Notes of Mr. Mott at Meeting of 
April 9, 1968] 

[Union Proposal No. (34)] Sam [Mr. Cohen]: (At- 
tempt to formalize the Swift agreement.) 
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[Excerpts from Notes of Mr. Cohen at 
Meetings of April 9, 25 and 26, 1968] 

Ice Cream Negotiations 

2/21/68—9:00 A.M.—Atlantic Sheraton 

Cabinet Room 

L 757—Clark, ( Observer 

Carlino ( L 

L 680—McKinley ( Jack Tiebout 
—Cronin ( Chicago 

~-? 

SJC 

L 6S0 proposals :— 

(1) Tom Parsonett clause re payment of addt’l p & w 
contrib. in event of termination of employees in volume to 
affect actuarial soundness. 

4/9/68 [Union Proposal No.] (34) Tom Parsonett clause 
—will be submitted by co’s to Irv. McDougall for com- 
ment. 

—SJC says this should be non-controversial. Is soleiy 
for purpose of preserving the p & w Funds. Co’s will 
study and give us their comments. 

4/25/68 Breyer-Newark Remoral 

9:45 Caucus with Union Subcom. at Coffee Shop (9:45- 
10:30) 

11:45 SJC, L. McG., Pete Cl, A. Solomon, J. Leyden, D. 
Mott, Ed Glynn, Room 1223 (11:45-12:30) 

(SJC at UPS for Welfare Fund Meeting 2:00-4:00) 
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U-U5 P.M. Room 1223 
Jim Leyden of Bernard Segal office 
Don Mott of Breyer 
Ed Glynn of Breyer 
A. Solomon 
SJC 

L. McGinley 
P. Clark 
Leyden 

(1) As to reąuested assurance that no employer in indy 
will discontinue any plant or any operation during term of 
next contract, Breyer will agree to any language that rest 
of indy will agree. He & A. S. say there is no intention to 
discontinue anything, incl. cab-service depts. 

This plus Breyer Exception has to be written into 
contract 

(2) Independent actuarial study as to whether change 
in Newark will adversely affect Ice Cream Indy pension 
fund. If adverse will negotiate a solution or will negotiate 
with rest of employers. 

They’ll pay % the cost of actuarial study 

(3) One week’s pay per year of accum. service O.K., 
regardless of what we negotiate with rest of indy. 

For Breyer we must remove 15 yr. qualif. 

(4) One year’s further operation of Newark plant is too 
long. Will go 3 or 4 months. 

(5) Job preference, after permanent 757 employees at 
L. I. is agreeable. 




I 
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A.S. says no assurance that (3) will be madę part of 
indy contract. 

Union caucus 

(1) Exception for Breyer has to be written into con¬ 
tract. Also there should be orał statement of intention by 
(?) entire industry. 

(2) M.E. Segal to make study. Breyer to pay y 2 . If loss 
shown Co. to pay it. Their own actuary may examine 
records. 

(3) 15 yr. ąualif. should be deleted here. 

(4) Operate until Nov. 2 [thru 11/1] 

(5) Job preference O.K. 

(6) This must be part of indy bary. 

6:30—Room 1223 

Above results of union caucus given to Cos. They will 
caucus & cali us at Room 1423. 

7:15—Room U23 

Leyden presents written summary of agreement with 
above. SJC says this is acceptable statement of principles 
agreed on. If morę precise language is needed we will 
work it out. Ali agree that Leyden’s handwritten state¬ 
ment will be xeroxed & distributed by Solomon tomorrow. 
Adjd. at 7:30. Next meeting Fri. (tomorrow) 10 A.M. 
4/26/68 (34) Parsonett prov. withdrawn 
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Ice Cream Industry Sheraton Motor Inn 

April 17, 1968 

1968 Negotiations 11:10 A.M. 


Present 


Industry Union 


J. Luker 

L. 

Lanza 

H. Frem 

I. 

Searson 

I. Rei er 

B. 

Kerrigan 

I. Zalkin 

T. 

Carlino 

A. Solomon 

M. 

Parish 

L. Schachter 

S. 

Cohen 

D. Klein 

L. 

McGinley 

D. Mott 

D. 

Cronin 

E. Glynn 

P. 

Clark 

J. Kelly 



H. Stoller 




Martin Segal Office 
I. MacDougall 
C. Mason 


Solomon: There were some other things we wanted to 
talk to Irv about—the volumetric formula and Union’s 
proposed No. 34. 

MacDougall: The only thing that comes to mind is prob- 
lems under Taft-Hartley. 

Cohen: I don’t see a problem. What we have in mind is 
something like the Swift situation where contributions are 
not madę for the length of time contemplated. 

Solomon: This clause goes beyond what you’ve men- 
tioned. You cor.template the continuation of contributions 
until an employee is eligible for retirement. 

The ąuestion of Taft-Hartley violations have nothing to 
do with Irv. MacDougall. 
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Ice Cream Industry 


Sheraton Motor Inn 

April 26, 

1968—11:45 A.M. 

Industry 

Union 

E. Glynn 

L. Lanza 

D. Mott 

I. Searson 

J. Kelly 

B. Kerrigan 

D. Klein 

T. Carlino 

A. Solomon 

E. Parish 

L. Schachter 

P. Clark 

R. Martin 

S. Cohen 

H. Frem 

E. Hutnik 

I. Zalkin 

L. McGinley 

I. Reier 


J. Kessler 


H. Armel 

% 

12:10 P.M. CAUCUS. 


3:25 P.M. Resume. 



Cohen: We will start at the beginning of our proposals. 

1. A one-year contract is still a preference. . . . 

34. Withdrawn except as to Breyer’s. 
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[Notes of Mr. Leyden at 
MEETING OF APRIL 25, 1968] 

April 25, 1968 

Sealtest-Breyer — Local No. 680, Newark, N. J. 

1. As agreed by industry. 

2. Seal test agrees to have independent actuarial study 
as to whether change in Newark-Sealtest operation 
will adversely affect Ice Cream Industry Pension 
Fund. If it does, will negotiate solution. 

or 

Accept whatever Local 680 negotiates with other 
ice cream employees on #34. 

3. Seal test agrees to 1 week severance for employees 

with 15 or morę years of accumulated service_ 

whatever is negotiated with other 680 employees on 
#35. 

4. Notwithstanding any provision in labor agreement 
between 680 & Sealtest, Newark—on and after 
November 2, 1968 Sealtest shall have right to dis- 
continue plant manufacture in Newark—move to new 
distributing location from which 680 men will con- 
tinue to distribute ice cream produced in Long Island 
plant 

5. Severed Newark employees placed at foot of Long 
Island plant permanent list. 
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[Notes of Mr. Leyden at 
MEETING OF APRIL 25, 1968J 

1. Orał Commitment. 

2 . 

3. Sealtest pay 

Less than 15 years 


Traffic 

— 12 

Garage 

— Nonę 

Cabinet 

}} 

Production 

— 6 

Maintenance 

— Nonę 

Women 

— Nonę 

Office 

— 73 


Larry—asking he says almost 100 extra weeks. 
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[Excerpts from notes of Mr. Mott 
at April 25,1968 meeting] 

4-25-68 

11:45 

Breyer—680 Negotiations 

Present: McGinley, Cohen, Clark, Mott, Leyden, Glynn, 
Solomon (as “industry watchdog”) 

(Larry agreed that Parsonnett told him everything 
Buddy told Tom) 

Larry: “bottom linę needs” for 680 & 757; 

(1) Need assurance that nobody else is involved; that 
part of an operation—either in 680 or 757 will move 
during life of the contract; (contract prevents it— 
but wants morał assurance) 

(2) Union proposals 34 & 35 

(Sam: “Larry wants an appropriate adjustment— 
not language) 

(3) Plant to remain open for 1 morę year—need this to 
ratify contract; (at closing, 680 employees go to bot¬ 
tom of 757 permanent priority list) 

Caucus 


* « 




Response to Larry’s Demands: 

4-25-68 
6:30 PM 

Leyden: 

(1) Will go along w/ industry 
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(2) Sealtest agrees to actuarial study & the results or 
will negotiate a solution or will do whatever the in- 
dustry does. 

(3) Sealtest agrees will do it or whatever is done w/ 
industry. 

(4) Plant closing—will negotiate. 

(5) Senior 680 permanent people will placed [sic] at 
bottom of 757 permanent list. 

Met w/ McGinley, Cohen & Clark and agreed to union 
demands with following changes: 

—Plant would close in 6 mos.—11/1/68—nc'. 1 . . 

—Union reąuested severance for all employtes, disre- 
garding 15 yr. minimum yrs. of service reąuirement. 
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AGREEMENT 

Agre,ement madę this 21st day of April, 1966, among 
Swift & Company (hereinafter referred to as “Company”), 
Milk Drivers and Employees Local #680 (hereinafter re¬ 
ferred to as “Local 680”), and Ice Cream Drivers and Em¬ 
ployees Local 757 (hereinafter referred to as “Local 757”), 
and their respective successors or assigns; 

Whekeas Local 680 and Company are parties to a col- 
lective bargaining agreement dated August 3, 1965, cover- 
ing employees at the Company’s Woodbridge, New Jersey, 
Ice Cream Plant (hereinafter referred to as “Wood¬ 
bridge”) ; 

Whekeas Local 757 and Company were parties to a now 
expired collective bargaining agreement covering em¬ 
ployees at the Company’s Brooklyn, New York, Ice Cream 
Plant (hereinafter referred to as “Brooklyn”); 

Whereas Local 757 claims that Company has an obli- 
gation to its former Brooklyn employees whose employment 
was terminated as a result of termination of operations of 
its Brooklyn plant; 

Whekeas Company maintains that all terms and con- 
ditions of its prior agreement with Local 757 have been met 
and there is no surviving contract and no restriction or 
obligation upon the Company or its right to do business in 
New York or any other State; and 


Whereas the parties seek to avoid industrial strife, to 
accomplish the goal of benefits for employees, and to elimi- 
nate any doubt as to the Company’s right to do business 
in New York or any other State; 
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Now, Therefore, it is agreed among the parties as 
follows: 

1. With respect to the 13 former Brooklyn employees 
who retired on pension following the termination of opera- 
tions at Brooklyn, the Company shall pay to the Ice Cream 
Industry-Drivers and Ice Cream Employees Unions Pension 
Trust Fund Ihereinafter referred to as “Pension Fund”) a 
a sum of $8,015.05, which reflects the amount computed by 
the Unions as necessary to equal three <3) years’ contri- 
butions for said 13 employees to the Pension Fund. 

2. With respect to the 51 employees separated from 
Brooklyn but who did not retire on pension, the Company 
shall pay: 

(a) To the Pension Fund a sum of $23,227.13; 

(b) To the Ice Cream Industry-Drivers and Ice Cream 
Employees Unions Welfare Trust Fund (hereinafter 
referred to as “Welfare Fund”) a sum of $19,- 
004.01; 

which sums reflect the amount computed by the Unions as 
necessary to equal one (1) year’s contributions and interest 
for said 51 employees to said Funds. 

3. The Company will pay into the Pension Fund a sum 
of $3,201.53 which reflects the amount computed by the 
Unions as equal to interest that would have been earned 
if contributions due the said Fund had been paid monthly 
when due and not delayed during period of escrow. 

4. It is recognized that the foregoing amounts set forth 
in paragraphs 1, 2 and 3 above, are estimates accepted 
by all parties as finał for the purpose of settling the exist- 
ing controversy and that these amounts are not subject to 
review or reexamination. 
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5. Each of the 51 employees separated as a result of the 
termination of operations of the Brooklyn plant, including 
the 8 persons now employed at Woodbridge, shall be offered 
employment under the terms of the collective bargaining 
agreement at Woodbridge. Such offer shall be mailed on 
or about April 28,1966, to the last known place of residence 
of said employees as shown on Company records and shall 
require that if the employee desires to accept the offer, he 
shall make application for employment to the Manager or 
Superintendent of Woodbridge on or before May 28, 1966. 
Each such applicant shall be employed at Woodbridge not 
later than seven (7) working days after his application 
is received, provided the applicant is able to perform work 
normally performed at Woodbridge. Copies of the offer 
of employment to each such employee shall be mailed to 
Loeal 757 at its regular place of business, simultaneously 
with the mailing of the offer to the employee. 

6. For purposes of computing service of any of the 
51 employees who is employed at Woodbridge (but not 
for seniority) service with the Company shall be de- 
termined from the datę of employment at Woodbridge. 

7. For purposes of computing seniority, each of the 51 
employees who is accepted for employment at Woodbridge, 
which includes the 8 employees already accepted sińce 
April 30, 1965, shall enjoy seniority with respect to all 
of the other 51 employees in accordance with the seniority 
held by them on April 30, 1965, at Brooklyn. 

Said employees, however, shall enjoy seniority at Wood¬ 
bridge subject to the seniority of any and all regular Wood¬ 
bridge employees who had accumulated seniority at Wood¬ 
bridge and were listed on the Woodbridge seniority list as 
of April 30, 1965. 
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8. Each of the 51 employees who is accepted for em- 
ployment at Woodbridge shall be employed as a regular 
ernployee and shall be afforded an opportunity to work as 
provided in paragraph 5 of the current agreement between 
the Company and Local 680, and shall be guaranteed such 
employment until January 14, 1967. 

9. In consideration of the foregoing by the Company, 
Local 757 relinąuishes all claim, right or cause of action 
arising out of any prior agreement or its prior status as a 
bargaining representative of any employees of Company 
including any claim that the Company should not conduct 
business in the area under jurisdiction of Local 757. 

10. Any dispute or difference regarding the application 
or interpretation of this agreement shall be subject to the 
same grievance procedurę and arbitration procedurę pro- 
vided in the current agreement between Local 680 and 
Company, and all parties shall be subject to the provision 
of paragraph 4 of that agreement restricting economic 
sanctions. 

Executed this 21 day of April, 1966. 

Milk Drivers and Dairy Employees Union 

Local 680 of the International Brother- 

hood of Teamsters, Chauffeurs, Ware- 

HOUSEMEN AND HELPERS OF AMERICA 

By L. McGinley 
Pres. 

Ice Cream Drivers and Employees Union 

Local 757 International Brotherhood of 

Teamsters, Chauffeurs, Warehousemen 

AND HELPERS OF AMERICA 

By Peter F. Clark 
President 

Swift & Company 

By A. E. Prendergast 
Mgr. 
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(Letterhead of) 
Cohen and Weiss 
Counselors at Law 
605 Third Avenue 
New York 16, N.Y. 


May 27, 1968 

Mr. Irving McDougall 
Martin E. Segal & Co. Inc. 

730 Fifth Avenue 
New York, N. Y. 10019 


Re. 1968 Ice Cream Contract Negotiations 
Dear Irv: 

I enclose herewith copy of agreement entered into between 
Locals 680 and 757 and Sealtest Foods concerning the dis- 
continuance of the Breyer plant at Newark. 

Your attention is directed particularly to Section 3. 

I also wish to cali your attention to the following para- 
graph which will be in the main agreement: 

“The parties agree to request the Trustees of the 
Pension Fund to amend the Pension Plan, if necessary, 
to provide that the severance pay paid by the Sealtest 
Foods Division of National Dairy Products Corp. to 
its employees severed from employment as a result of 
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the discontinuance of production at its Breyer-Newark 
plant, as provided in a separate agreement between 
Sealtest Foods, Division of National Dairy Products 
Corp. and Local G80, shall be credited to the employees 
as if they had worked during the number of weeks 
following the termination of employment equivalent to 
the number of weeks of severance pay.” 

Will you kindly have your office make such study which 
will be appropriate under the circumstances and will you 
kindly keep in touch with Larry McGinley as well as my- 
self concerning this matter. 

Sincerely yours, 

Sam 

SJC:MN 

Enc. 

cc: Local 680 
Local 757 





1 
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Martin E. Segal Company 

May 31, 1968 

Mrs. Annę Geberer 
Manager 

Ice Cream Industry-Drivers and 
Ice Cream Employees Unions 
Pension and Welfare Funds 
250 West 57 Street 
New York, N. Y. 

Re: Breyer Newark Plant 

Dear Annę: 

I recently received from Sam Cohen a copy of the agree- 
ment concerning the discontinuance of the Breyer Plant at 
Newark. Provision 3 of this agreement provides that the 
Consultants will make an actuarial study of the affect on 
the Pension Fund of the discontinuance of operations. 

In order to do this we will need considerable information 
from your office as follows: 

1) With respect to all active employees we will need 

a) Datę of birth 

b) Sex 

c) Length of service 

2) We will need the following information with respect to 
every surviving pensioner whose last employer was 
Breyer, Newark 
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a) Datę of birth 

b) Sex 

c) Monthly benefit amount 

3) We will need to know the aggregate contributions from 
inception madę by Breyer, Newark. 

4) We will need to know the aggregate amount of pension 
payments previously madę to all pensioners whose last 
employer was Breyer, Newark. 

I realize that this represents a great deal of work for you 
and I would appreciate it if you would let Sam, Larry and 
me know the approximate datę by which this data will be 
assembled. 

With best, personal regards 

Sincerely 

lRVING MCDOUGALL 

IM:hg 

cc: Samuel J. Cohen, Esq. 

Mr. Lawrence McGinley 
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(Letterhead of) 

Breyer Division 
Sealtest Foods, Inc. 


Certified Mail 
January 24, 1968 

Mr. Lawrence McGinley 
President, 

Local 680, 

International Brotherhood of 
Teamsters, Chauffeurs, 

Warehouseimm and Helpers 
of America, 

535 High Street 
Newark, New Jersey. 

Dear Larry: 

This is to confirm the advice previously given to you of 
°ur intention to discontinue production at our facility 
located at 444 Raymond Boulevard, Newark, New Jersey, 
on May 1, 1968. This, of course, will affect employees 
covered by the Ice Cream Industry area-wide agreement 
and the clerical employees whom you represent. 

Accordingly, we are hereby giving notice, under para- 
graph 1 of the Agreement of May 1, 1965, of our desire to 
modify the agreement so as to permit this discontinuance of 
production, or to terminate the Agreement if necessary to 
accomplish this objective. 
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We are prepared to meet with you to discuss the prob- 
lems incidental to the diccontinuance of production. 

Very truły yours, 

Sealtest Foods—Breyer Division 
National Dairy Products Corporation 

/s/ V. L. Ashenbrenner 
V. L. Ashenbrenner 
Vice President 





Defendant’# Exhibit R (for identification) 

Breyer Ice Cream Diyision—Newark Plant 


Study as of May 1, 1968 

Estimated costs on a continuing basis: 

Past Service Liability. $714,000 

Normal Cost. 9,500 

Estimated termination liabilities: 

For Retirement Benefits. $422,000 

For Severance Benefits. 106,000 

Total . $528,000 

Reconciliation between continuing and 
terminating bases: 

Difference Between Past Service 
Liabilities . $292,000 

Present Value of Futurę Normal Costs 76,000 

Present Value of Additional Cost of 
Retirement Benefits if Plan is Con- 
tinued . $368,000 

Present Value of Expected Contribu- 
tions . 260,000 

Savings, if Terminated. $108,000* 


Sufficient to pay the cost of the Severence Benefits. 

4/5/68 
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(Letterhead of) 

Martin E. Segal Company 
Consultants and Actuaries 

June 14, 1968 

Aaron Solomon, Esq. 

1450 Broadway 

New York, New York 10017 

ke: Breyer Ice Cream, Newark Plant 
Dear Aaron: 

Larry McGinley called me a few days ago to say that in 
his opinion an actuarial study at this time, is premature 
and he suggested that it not be done until after the first of 
the year when everyone will have a clearer notion of the 
extent to which terrninated employees will find reemploy- 
ment. 

One of the longest parts of this job for Annę is getting a 
summation of all payments madę sińce inception by the 
Breyers Newark plant. While it is not a totally impossible 
job, it is a very difficult one, and it means going into the 
storage files and making a hand-search through the remit- 
tance records. 

While there is no hurry about it, perhaps you can find out 
within the next six months, whether the company has a 
record of the contributions madę on behalf of the employees 
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at the Newark plant. We would be interested in this on a 
yearly total basis and would not need to have any further 
breakdown. 

With best personal regards 

Sincerely 

Irving McDougall 

IM :hg 

cc: Samuel J. Cohen, Esq. 

Messrs. Pete Clark 

Lawrence McGinley 
Mrs. Annę Geberer 
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Ice Cream Industry—Drivers and 
Ice Cream Employees Unions Pension Trust Fund 
Annual Actuarial Review 

May 1, 1967 to April 30, 1968 
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(Letterheadof) 
Martin E. Segal Company 
Consultants and Actuaries 


May 8, 1969 


The Board of Trustees 
Ice Cream Industry—Drivers and 
Ice Cream Employees Unions Pension 
Trust Fund 
250 West 57 Street 
New York, New York 

Gentlemen: 

We are pleased to present our Actuarial Valuation and Re- 
view of the Pension Fund for the fiscal year ended April 30 
1968. 

The report indicates the extent to which the Plan met its cost 
requirements, compares the actual experience with the as- 
sumptions upon which the cost calculations were based, and 
sets forth a new projected cost for the Plan. 

The report is presented under the following headings: 

I. Recalculated Cost 

II. CONTRIBUTIONS AND EXPENSES 

III. Benefit Experience 
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IV. Investment Experience 

V. SUMMARY AND CONCLUSIONS 

We will, of course, be prepared to discuss this report with 
you at a forthcoming meeting of the Board of Trustees. 

Sincerely yours, 

Martin E. Segal Company 


TWF :elc 


By. 

Thomas W. Fitzgerald 
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II. CONTRIBUTIONS AND EXPENSES 

Duiing fi scal 1968 about $1,365,100 was received in em- 
ployer contributions net after audit and collection expenses. 
An additional $93,500 was received and allocated to the 
tei mination benefits account. Administrative expenses came 
to $49,800 and retirement counselling fees to $2,200 leaving 
$1,313,100 available to meet the Fund’s actuarial reąuire- 
ment for the year for pension benefits. The actuarial re- 
ąuirement as recalculated for fis-’al 1968 in the previous 
section of this report amounts to $1,297,200 and thus the 
Fund experienced an asset gain from contribution experi- 
ence of $15,900 for the year. When interest is taken at the 
assumed ratę, the asset gain for fiscal 1968 comes to 
$16,100. 

The Trustees will also wish to keep in mind the meaning 
of the phrase “Actuarial Reąuirement” as used in the pre- 
ceding paragraphs. As we have noted before, the funding 
method adopted by the Trustees consists of the payment of 
the “normal cost” together with the payment of the interest 
on the “unfunded past service liability.” The actuarial re¬ 
ąuirement so calculated is the annual amount needed to eon- 
tinue the Fund. In other words, if all of the assumptions 
work out as projected, the Fund can be continued indefinite- 
ly without a reduction in benefits or without the need for 
greater employer contributions. 

Such a funding system for a relatively young group such 
as yours will normally result in a fund on hand at any 
point which will be equal to or greater than the liability 
for pensioners. However, if all employees who are currently 
eligible for regular and service pensions should retire im- 
mediately, the Fund’s total reserves would not be sufficient 
to cover the lifetime liability for all pensioners then on the 
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rolls. This does not mean that the Fund will not be able to 
meet its pension payments; it merely means that the Fund 
has insufficient funds on hand to guarantee lifetime pen- 
sions to those already retired if the Fund were to terminate. 
However, this appear rsic] to be a rather unlikely possi- 
bility. It is reasonable to believe that the Trustees can look 
forward to maintaining a fund at least as large as the 
liability for pensioners unless there is a radical change in 
the economics of the industry. 
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(Letterhead of) 

Martin E. Segal Company 

April 15, 1969 

Ice Cream Industry-Driveks and Ice Cream 
Employees Unions Pension Trust Fund 

Actuarial Valuation 

This is to certify that we have prepared an actuarial valua- 
tion of the fund as of April 30, 1968, taking into account 
the amendments effective May 1, 1968. 

Income to the fund from employer contributions during the 
year ended on that datę (a) was sufficient, after expenses, 
to meet the normal cost and interest on the unfunded 
accrued liability as of the beginning of the year with re- 
spect to all covered employees and ib) did not exceed the 
tax deduction for the year as determined in accordance 
with Section 404 (a) 1(0. 

The cost factors as of the va!uation datę, indicated by the 
calculation for 2,087 active employees, 3 inactive employees 
with right to immediate or deferred pensions, 465 pen- 
sioners on the rolls, 1 pensioner in suspended status and 19 
beneficiaries of deceased pensioners, are as follows: 

Normal cost. $ 826800 

Accrued liability—total . 33,652,400 

Active employees. $25,052,800 

Inactive employees with 
right to immediate or de¬ 
ferred pension. 78,400 
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Pensioners . 

8,409,300 

Beneficiaries of deceased 


pensioners . 

111,900 

Fund . 

. 10,353,800 

Unfunded accrued liability. 

. 23,298,600 

The actuarial assumptions are as follows: 

Mortality rates after retirement—Group Annuity Table 
for 1951 Disability rates: 

Age 

Ratę (%) 

37 . 

... .1 

42 . 

... .1 

47 . 

... .2 

52 . 

... .6 

57 . 

... 1.1 

62 . 

... 3.2 

Termination rates before retirement, all causes: 

Age 

Ratę (%) 

22 . 

... 6.0 

27 . 

... 5.1 

32 . 

... 4.8 

37 . 

... 4.4 

42 . 

... 3.9 

47 . 

... 3.2 

52 . 

... 1.7 

* 57 . 

... 2.4 

62 . 

... 5.1 
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Retirement age—60 for employees who complete 30 years 
of service before that age, 62 for employees entering em- 
ployment at age 30 and 65 for all others, or completion of 
service reąuirement if later. 

Interest ratę—3%. 

Funding method—Entry age normal cost. * 

On the basis of this valuation we certify that 

(a) the income reasonably expected from futurę em- 
ployer contributions will be sufficient, after expenses, to 
meet the normal cost and interest on the unfunded accrued 
liability with respect to all covered employees; and 

< b i the assets of the fund at the expiration of the term 
of the collective bargaining agreement on which contribu- 
tions are based will be sufficient to match the cost of pros- 
pective pensions to persons then on the pension rolls. 


(Signature) 


Jack M. Elkin, A.S.A. 
Senior Vice President and Chief Actuary 








